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PREFATORY NOTE 





It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3618) 


In re INSPECTION AND GRADING OF SOYBEANS AT KANSAS CITY, 
KANSAS, AND ST. JOSEPH, MISSOURI. GSA Dccket No. 66. De- 
cided September 17, 1953. 


Publication of Findings of Fact — Incorrect Grading 
of Soybeans — Incorrect Grading Not Due to Fault of 
Licensed Inspectors 


In this proceeding under the act to ascertain the cause of the alleged incor- 
rect grading of soybeans, it is determined that inasmuch as the uneven 
loading of the cars prevented the taking of representative samples of 
the whole contents of each of the cars in the course of usual and ordin- 
ary sampling procedures, and caused the contents of the cars to be cer- 
tified incorrectly as to grade, the incorrect grading did not result from 
any fault on the part of the licensed inspectors, and this decision and 
order based upon evidence taken at the hearing should be published. 


. R. C. Mill for Grain Branch, Production and Marketing Administration. 
Mr. Dick H. Woods of Stinson, Mag, Thomson, McEvers & Fizzell, of 
Kansas City, Missouri, and Mr. A. H. Fuhrman, of Kansas City, Mis- 
souri, for Burrus Mills, Inc. Mr. George L. Lippold, of St. Joseph, Mis- 
souri, pro se. Mr. J. L. Franklin, of Kansas City, Missouri, for Mr. A. 
P. Emrie. Messrs. Arthur E. Frank and George L. Lippold, of St. Joseph, 
Missouri, for Dannen Mills, Inc. Mr. R. S. Ludes, of Kansas City, Mis- 
souri, for Bunge Corporation. Mr. Everett Wilson of St. Joseph, Mis- 
souri, pro se. Mr. Nicholas P. Fabac, of Kansas City, Missouri, pro se. 
Mr. Fred G. Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87) to determine the cause of the alleged incor- 
rect grading of soybeans. The proceeding was instituted by cer- 
tain letters issued on February 17, 1953, and March 5, 1953, by 
the Director of the Grain Branch, Production and Marketing Ad- 
ministration, United States Department of Agriculture, as the 
complainant. Such letters were addressed to and served upon Bur- 
rus Mills, Inc., the shipper of the soybeans, Nicholas P. Fabac 
and Everett Wilson, the inspectors licensed under the act who in- 
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spected and graded the soybeans, and the following other parties 
who were interested in the transactions involved: 

Bunge Corporation, Kansas City, Missouri; 

Dannen Mills, Inc., St. Joseph, Missouri; 

A. P. Emrie, Kansas City, Missouri; 

George L. Lippold, Desmond Paul, and Raymond Young, 

St. Joseph, Missouri; and 

Maneval Grain and Supply Company, Jasper, Missouri. 

It was alleged in the letters that Burrus Mills, Inc., Kansas City, 
Missouri, shipped nine cars of soybeans from its Kansas City, 
Kansas (Turner Station), elevator on or about January 27, 29, 
and 30, 1953, which upon official inspection and grading by the 
licensed grain inspector at Kansas City, Kansas, were certified to 
conform to grade No. 3 Yellow Soybeans, and, in one instance, 
No. 4 Yellow Soybeans, that the grades certified were incorrect, 
and that an investigation indicated that the soybeans were un- 
evenly loaded with an inferior material in the bottom part, toward 
the ends, of each car underneath soybeans of numerical grade in 
such a way that the licensed inspector did not obtain a sample 
representing all the material contained in each carlot when pro- 
ceeding to the determination of the grade. 

Pursuant to a notice contained in such letters, a hearing was 
held in Kansas City, Missouri, on March 12, 1953, to determine 
the cause of the alleged incorrect grading. The licensed inspectors 
who inspected and graded the carlots of grain tendered as soy- 
beans at Kansas City, Kansas, and St. Joseph, Missouri, and the 
other interested parties named above or their representatives ap- 
peared at the hearing, with the exception of Desmond Paul, Ray- 
mond Young, and the Maneval Grain and Supply Company. Oral 
testimony was introduced and certain documentary evidence was 
made a part of the record. From the evidence adduced at the hear- 
ing, it is clear and uncontroverted that each of the cars was un- 
evenly loaded with soybean screenings in or near the bottom of 
the load near the ends of each car. Burrus Mills introduced evi- 
dence to the effect that the 1952 soybeans which the elevator re- 
ceived had excess dockage, that it ceased taking in soybeans on a 
commingled basis because of this condition, that cars loaded out 
to meet No. 4 grade were graded “Sample” and had to be unloaded, 
that the uneven loading of the cars involved happened because the 
soybeans were cleaned to become No. 1 or No. 2, that the tailings 
were mixed back in the cleaned beans to make No. 3 and No. 4, 
that the tailings were placed in the “leg” ahead of the cleaned 
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beans, that the tailings must not have mixed properly but must 
have gotten into the cars first, and that there was no intention 
to “plug” the cars. 

Upon request, a copy of the transcript of the hearing was fur- 
nished to Burrus Mills, Inc., which filed a letter stating in part 
that: 

“To begin with, the evidence introduced at the hearing seems 
to establish clearly that there was absolutely no intent on the 
part of Burrus Mills to load the cars in question unevenly or 
to load them in such a way that the soybeans contained there- 
in would be of two different grades. At the same time, there 
is no question but that the cars as received by Dannen Mills 
contained near the bottom and at each end of the cars a con- 
centration of soybean screenings. * * * 

“In the final analysis, it would seem that the evidence intro- 
duced does not go beyond establishing that the uneven load- 
ing of the cars in question resulted from the difficulty in hand- 
ling the 1952 soybean crop combined with an honest mistake 
in the process adopted for the loading of soybeans. It is re- 
spectfully submitted, therefore, that the evidence in this case 
does not warrant a publication under Section 5 of the U.S. 
Grain Standards Act.” 

Following the hearing, a tentative decision was served upon the 
interested parties. Burrus Mills, Inc., filed exceptions. The excep- 
tions contend that findings should be made to the effect that there 
was no intent on the part of Burrus Mills, Inc., or its employees 
to load the cars unevenly, that the uneven loading was due to an 
honest error of judgment and that there should be no publication 
of the findings. 


FINDINGS OF FACT 

1. Burrus Mills, Inc., a corporation with an office in Kansas 
City, Missouri, operates an elevator near Kansas City, Kansas 
(Turner Station), referred to as Santa Fe “A” and AT&SF ele- 
vator. 

2. Onor about January 27, 28, and 30, 1953, Burrus Mills, Inc., 
loaded and shipped from its elevator near Kansas City, Kansas, 
to Dannen Mills, Inc., at St. Joseph, Missouri, nine carloads of 
grain tendered as soybeans on the basis of Kansas City, Kansas, 
weights and grades on a contract for No. 2 Yellow Soybeans with 
agreed discounts for lower grades. 
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3. The soybeans in each of the nine cars referred to in Finding 
of Fact 2 were tendered for inspection and grading near Kansas 
City, Kansas, upon delivery for shipment from said elevator. Such 
soybeans were sampled at that point by persons regularly employed 
as grain samplers by the Grain Inspection Department of the 
State of Kansas. The samples were taken by probing in accordance 
with the methods and instructions prescribed by the Director of 
the Grain Branch, Production and Marketing Administration, 
United States Department of Agriculture, for determining the 
grade of grain. The nine carlots were inspected and graded by 
Nicholas P. Fabac, a licensed inspector, on the basis of such 
samples. The identity of the cars, the quantity of soybeans loaded 
into the cars, and the grades assigned to and certified for each lot 
by such ticensed inspector are as follows: 

Car Identity Quantity Grade 

IC 18204 89,000 lbs. No. 4 Yellow Soybeans 

MIL 19247 101,390 lbs. No. 3 Yellow Soybeans 

CBQ 36862 114,000 Ibs. No. 3 Yellow Soybeans 

CBQ 35771 116,050 Ibs. No. 3 Yellow Soybeans 

NYC 172662 114,000 Ibs. No. 3 Yellow Soybeans 

CBQ 32384 114,000 Ibs. No. 3 Yellow Soybeans 

CBQ 33442 114,000 lbs. No. 3 Yellow Soybeans 

SOU 22755 100,000 lbs. No. 3 Yellow Soybeans 

GN 48944 108,610 Ibs. No. 3 Yellow Soybeans 
Four of such carlots were subsequently inspected and graded by 
Everett Wilson, a licensed grain inspector employed by the State 
of Missouri, at St. Joseph, Missouri, as follows: 


Car Identity Grade 
IC 18204 No. 2 Yellow Soybeans 


MIL 19247 No. 2 Yellow Soybeans 

SOU 22755 No. 2 Yellow Soybeans 

GN 48944 No. 2 Yellow Soybeans 
4. After each of the nine cars was partially unloaded at St. 
Joseph, Missouri, a quantity of the contents remaining in the cars 
was examined by the Federal Grain Inspection Supervisor, for 
purposes of a Federal appeal, upon request of Dannen Mills, Inc. 
The results of such examination and the Federal appeal grades 


assigned were as follows: 


Car Quantity Examined 
Identity For Appeal Inspection Appeal Grade and Findings 
IC 18204 86,850 Ibs. Est. 14/15 No. 4 Yellow Soybeans 
Est. 1/15 Nonstandardized grain 
(Soybean Screenings) 
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Car Quantity Examined 
Identity For Appeal Inspection Appeal Grade and Find:ngs 
MIL 19247 34,820 Est. 11/12 No. 3 Yellow Soybeans 


Est. 1/12 Nonstandardized grain 

(Soybean Screenings) 
CBQ 36862 42,470 Est. 14/15 No. 3 Yellow Soybeans 
Est. 1/15 Nonstandardized grain 

(Soybean Screenings) 
CBQ 35771 45,080 Est. 14/15 No. 3 Yellow Soybeans 
Est. 1/15 Nonstandardized grain 

(Soybean Screenings) 
NYC 172662 26,700 Est. 7/8 No. 3 Yellow Soybeans 
Est. 1/8 Nonstandardized grain 

(Soybean Screenings) 
CBQ 32384 39,510 Est. 11/12 No. 3 Yellow Soybeans 
Est. 1/12 Nonstandardized grain 

(Soybean Screenings) 
CBQ 33442 44,260 Est. 14/15 No. 3 Yellow Soybeans 
Est. 1/15 Nonstandardized grain 

(Soybean Screenings) 
SOU 22755 44,610 Est. 13/14 No. 3 Yellow Soybeans 
Est. 1/14 Nonstandardized grain 

(Soybean Screenings) 
GN 48944 85,320 Est. 11/12 No. 3 Yellow Soybeans 
Est. 1/12 Nonstandardized grain 

(Soybean Screenings) 


The soybean screenings in all cases were in or near the bottom 
of the load near the ends of the car and were covered by soybeans 
of a numerical grade. 


CONCLUSIONS 


Burrus Mills, Inc., loaded the nine cars of soybeans and there- 
after tendered the soybeans for official inspection and grading. 
The nine cars of soybeans were incorrectly certified as to grade 
at Kansas City, Kansas, and four of the cars were subsequently 
incorrectly certified as to grade at St. Joseph, Missouri. Each of 
the cars was unevenly loaded with a quantity of soybean screen- 
ings in or near the bottom near the ends of the car underneath the 
soybeans. Regardless of whether the uneven loading was deliberate 
or accidental, and we are not adjudicating this issue, the position 
of the soybean screenings in each car was such that samples taken 
in the customary manner for purposes of official inspection and 
grading disclosed only the soybeans of numerical grade upon the 
top of the soybean screenings and did not disclose the soybean 
screenings in the bottom. The uneven loading of the cars prevented 
the taking of representative samples of the whole contents of each 
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of the cars in the course of usual and ordinary sampling procedures 
and caused the contents of the cars to be certified incorrectly as 
to grade. The incorrect grading did not result from any fault on 
the part of the licensed inspectors. 

Inasmuch as the soybeans in question were incorrectly certified 
to conform to a specified grade, the findings based upon evidence 
taken at the hearing should be published, and copies thereof served 
upon all interested parties. 


ORDER 


This decision and order shall be published. Copies hereof shall 
be served upon the shipper, the inspectors, the other interested 
parties, and the complainant by registered mail or in person. 


(No. 3619) 


FARMERS UNION LIVESTOCK ASSOCIATION v, SAINT PAUL UNION 
STOCKYARDS COMPANY, A MINNESOTA CORPORATION, DOING BUSI- 
NESS AS BILLINGS PUBLIC STOCKYARDS. P&S Docket No. 1936. 
Decided September 8, 1953. 


Dismissal — Failure to Show Unfair and Unjustly Discrim- 
inatory Practice — Reasonableness of Assignment of Pen 
Space 


Where compainant complained of respondent’s action in moving complainant 
from the favorable pen space at the stockyard which it had occupied 
for some years to a less desirable space and reassigning the favorable 
pen space to a competitor of complainant, and that this action consti- 
tutes unfair and unjustly discriminatory practice, in violation of the 
act, and respondent alleged that the action was justified by operating 
conditions at the stockyard, and that the matter is res adjudicata as a 
result of the decision on the same subject by the United States District 
Court for the District of Montana, Held: 

(1) it is not a violation of the act per se for a stockyard company 
to disregard seniority in the assignment or reassignment of pen space 
among commission firms; 

(2) the assignment or reassignment of pen space, to be unlawful, 
must be shown to be unreasonable, unjust or arbitrary, but here the 
action of the stockyard company was reasonable under the facts and 
circumstances; 

(3) in view of the conclusion reached, it is unnecessary to discuss 
the defense of res judicata; and 

(4) the complaint should be dismissed. 


. Charles E. Nieman of Nieman, Bosard & Arthur, of Minneapolis, Min- 
nesota, for complainant. Mr. D. L. Grannis of Grannis and Grannis, of 
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South St. Paul, Minnesota, for respondent. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seg.). The Farmers Union Livestock Associ- 
ation is a registered market agency under the act engaged in the 
business of marketing livestock on a commission basis at the Bil- 
lings Public Stockyards, Billings, Montana, operated by the re- 
spondent. The Farmers Union Livestock Association complains 
against the respondent because the respondent moved it from the 
favorable pen space at the stockyard which it had occupied for 
some years to less desirable space and reassigned the favorable 
pen space to a competitor of the complainant. The complainant 
contends that this action of the respondent was unfair and un- 
justly discriminatory, etc., in violation of the act. The respondent 
defends by alleging that the action was justified by operating con- 
ditions at the stockyard, that no violation of the act occurred, that 
the action was authorized by the stockyard’s tariff and by the con- 
tract between the complainant and the respondent and that the 
matter is res adjudicata as the result of a decision on the same 
subject by the United States District Court for the District of 
Montana. 

A hearing was held at Billings, Montana, on September 16, 17, 
and 18, 1952. There were 499 pages of testimony taken and num- 
erous exhibits were received in evidence. John Curry, Office of 
Hearing Examiners, United States Department of Agriculture, 
presided at the hearing. Charles E. Nieman, Minneapolis, Minne- 
sota, General Counsel for the Farmers Union Livestock Associa- 
tion, appeared for the complainant. D, L. Grannis, South St. Paul, 
Minnesota, appeared as counsel for the respondent. Following the 
hearing, the parties filed briefs, suggested findings of fact, con- 
clusions and orders. 

The hearing examiner issued a comprehensive report on March 
11, 1953, containing proposed findings of fact and conclusions and 
recommending that the complaint be dismissed. Copies of the re- 
port were served upon the parties but no exceptions were filed. 
In view of the failure to file exceptions, we do not find it necessary 
in this decision and order to set out the controversy in such detail 


as did the hearing examiner. 
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FINDINGS OF FACT 


1. The complainant, Farmers Union Livestock Association, a 
Minnesota corporation, is registered with the Secretary of Agri- 
culture as a market agency. It has been engaged in the business 
of marketing livestock as a commission merchant at the Billings 
Public Stockyards, Billings, Montana, since September 23, 1940. 


2. The respondent, Saint Paul Union Stockyards Company, is 
now, and all times herein mentioned was, a corporation duly or- 
ganized and existing under the laws of the State of Minnesota, 
and is engaged in the business of operating a public stockyard and 
furnishing stockyard services as a stockyard owner in the cities 
of South St. Paul, Minnesota, and Billings, Montana. The said 
stockyards are now, and at all times herein mentioned were, sub- 
ject to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.). 


3. The Billings Public Stockyards was opened in September 
1940 and three livestock commission firms commenced operations 
at the stockyard, the Farmers Union Livestock Company (later 
changed to Farmers Union Livestock Association), Charles L. 
Govern and Co. (hereinafter called ‘“Govern”), and Central Co- 
operative Association (later changed to Central Livestock Asso- 
ciation and hereinafter called “Central’’). Pen space locations for 
the three companies were determined by lot. Farmers Union had 
the first choice and took pen space at the most northerly end of 
the stockyard which was closest to the chute house, the scales and 
the truck and rail docks which we shall call “the first location.” 
Govern occupied pen space south of and adjacent to that occupied 
by the complainant which we shall call “the second location,” and 
Central utilized space south of and adjacent to that of Govern 
which we shall call “the third location.” 


4. In September 1945, a fourth commission company, Sig 
Ellingson & Co. (hereinafter called ‘“Ellingson”), was admitted 
to do business at the stockyard. For a period of about six weeks, 
Ellingson used cattle overflow pens north of the complainant’s 
location until the completion of pens south of those occupied by 
Central. Thereafter, Ellingson used the pens constructed south 
of Central’s location which we shall call “the fourth location.” 


5. On March 29, 1951, without prior notice, the respondent 
informed the complainant that, thereafter, effective April 1, 1951, 
the complainant was assigned “the fourth location” and that the 
assignment was for no particular period of time but would be 
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changed according to the percentage of business handled by the 
various firms. At about the same time, the respondent proposed 
to place Ellingson in the first location, Central in the second loca- 
tion and Govern in the third location. 


6. In the order of the volume of cattle business transacted at 
the stockyard since 1947, the four commission companies ranked 
as follows: 1st, Ellingson; 2nd, Central; 3rd, Farmers Union; 4th, 
Govern. The total number of cattle and calves handled by the four 
companies since 1945 to 1951, inclusive, is as follows: 


% of % of Farmers % of 



















Yo of 













Central Total Ellingson Total Union Total Govern Total Total 
1945 32,6389 39% 15,944* 19% 18,740 23% 15,829 19% 82,652 
1946 33,456 35% 30,614 82% 22,267 24% 8,807 9% 95,144 
1947 26,702 29% 31,130 84% 21,696 24% 11,768 138% 91,296 
1948 238,288 26% 36,563 40% 19,289 21% 11,483 13% 90,568 
1949 28,684 29% 39,151 40% 20,079 21% 9,425 10% 97,289 
1950 138,607 28% 20,478 41% 10,211 21% 4,807 10% 49,103 
1951 14,088 24% 28,845 49% 9,402 16% 6,259 11% 658,594 
* Began September 1, 1945 
7. Following receipt of the notification of March 28, 1951, 





Farmers Union filed suit against the respondent in the United 
States District Court for the District of Montana which issued a 
temporary restraining order. However, after hearing, the court 
dissolved the temporary restraining order and denied a motion for 
temporary injunction and entered findings of fact and conclusions 
of law as well as its order on April 19, 1951. Farmers Union Live- 
stock Ass’n v. St. Paul Union Stockyards Company, 97 F. Supp. 
539. 
8. On July 30, 1951, the respondent sent to the complainant 
a written notice informing the complainant that it was being as- 
signed the third location “ ... in order to give the most efficient 
and expeditious service to the patrons of the market, and to make 
some space available for a service agency . . .” The respondent had 
previously notified the complainant that the third location would 
be assigned to the complainant rather than the fourth location if 
the complainant desired. 

9. On August 6, 1951, Farmers Union was moved from the 
first location to the third location in the cattle division in the stock- 
yard. At the same time, Govern was moved from the second loca- 
tion to the fourth location. Ellingson was moved from the fourth 
to the first location. Central was moved from the third to the 


second location. 
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10. With the exception of the pens in the fourth location occu- 
pied by Govern after August 6, 1951, each of the other alleys 
occupied by the commission companies have seven carload lot pens 
on one side of the alley and fourteen smaller pens on the opposite 
side of the alley. The alley occupied by Govern consists of fourteen 
half-car lot pens. Farmers Union and Govern each have one alley 
with pens on each side of it. Ellingson and Central each have two 
alleys with pens on each side of their alleys (Joint Exhibits 1 and 
2). Prior to August 6, 1951, Farmers Union in the first location 
had one alley with pens on each side of the alley. After August 
6, 1951, Ellingson had two alleys with pens on each side of the 
alleys as described above plus some additional pens in the “‘com- 
bination sheep and cattle pens” to the north of its other assigned 
pens. 


11. The pens in the first location are the most desirable of all 
the cattle pens at the stockyard in that they are closest to the 
following facilities: the chute house, the scales, and the truck and 
rail docks. Generally, the location is most convenient for farmer 
buyers and farmer shippers who come to the stockyard. 


12. About 90 percent of the cattle received at the stockyard 
is received by truck and the remaining 10 percent by rail. In recent 
times, about 75 percent of the cattle sold at the stockyard leaves 
by rail and the remaining 25 percent by truck. About 85 percent 
of the cattle sold is purchased by packers and order buyers and 
about 15 percent is purchased by farmers for replacement stock 
or feeders. About 70 percent of the cattle handled through the 
stockyard in a year is handled during the heavy runs in the fall 
from August to December and the remaining 30 percent is handled 
during the rest of the year. 


13. Employees of the respondent drive cattle received at the 
stockyard from the unloading chutes to the pens of the livestock 
commission company to which the cattle are consigned. There- 
after, the cattle are handled by the commission firm’s employees 
until the cattle are weighed and sold. Employees of the respondent 
then drive the cattle from the scales to scale yarding pens and 
thence to holding pens or direct to the truck or train chutes. Re- 
spondent, in addition to these driving services, also supplies water 
and hay to the pens assigned to the commission firms and removes 
manure from the pens. 


14. With Ellingson in the first location instead of the fourth, 
the respondent’s employees had considerably less distance to drive 
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cattle received at the chutes that was consigned to Ellingson. No 
appreciable difference in respondent’s service of driving cattle 
after weighing or in furnishing hay or moving manure resulted 
from changing Ellingson to the first location. While driving cattle 
received a lesser distance necessitates less work than formerly on 
the part of respondent’s employees, no actual financial saving to 
the respondent was demonstrated at the hearing. 

15. During heavy runs of cattle in the fall of the year, the pens 
in the fourth location assigned to Ellingson prior to the change 
of August 6, 1951, were sometimes inadequate. The overflow of 
cattle was temporarily penned (1) in the order-buyer pens located 
south of and adjacent to the fourth location or (2) in the corral 
pens located at the southeasterly corner of the fourth location or 
(3) in the scale yarding pens located directly east of the fourth 
location or (4) in the “combination sheep and cattle pens” located 
north of the first location. 

16. When Farmers Union had an overflow of cattle during the 
time it occupied the first location, the overflow was temporarily 
penned (1) in cattle pens adjacent on the north to the first loca- 
tion or (2) in the “combination sheep and cattle pens” north of 
the first location. 

17. Since August 6, 1951, Ellingson’s overflow has been tem- 
porarily penned in the overflow space formerly utilized by Farm- 
ers Union for this purpose and Farmers Union’s overflow has been 
temporarily penned in the space formerly utilized by Ellingson 
for this purpose. Ellingson’s overflow is more than the total for 
the other three commission firms at the stockyard. The overflow 
cattle are not usually sold outside of the pens regularly assigned 
and, as a practical matter, must be moved from the pens used for 
overflow back to the regularly assigned pens for sorting and sell- 
ing purposes. There is considerably less movement of Ellingson’s 
cattle in this connection since Ellingson has been changed to the 
first location. 

18. The complainant’s patrons have identified it with the first 
location and the complainant has suffered some indefinite amount 
of damage by being moved from the first location. 


CONCLUSIONS 


The term “stockyard services” is defined in section 301(b) of 
the act (7 U.S.C. 201(b)) to mean: 

“ .. services or facilities furnished at a stockyard in con- 

nection with the receiving, buying, or selling on a commission 
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basis or otherwise, marketing, feeding, watering, holding, 
delivering, shipment, weighing, or handling in commerce, of 
livestock.” 
Section 304 (7 U.S.C. 205) reads in part as follows: 
“It shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without discrim- 
ination, reasonable stockyard services at such stockyard.. .” 
Section 307 (7 U.S.C. 208) is as follows: 
“It shall be the duty of every stockyard owner and market 
agency to establish, observe and enforce just, reasonable, and 
nondiscriminatory regulations and practiccs in respect to the 
furnishing of stockyard services, and every unjust, unreason- 
abie, or discriminatory regulation or practice is prohibited 
and declared to be unlawful.” 
Section 308 (7 U.S.C. 209) provides that if any stockyard owner, 
market agency, or dealer 
“... violates any of the provisions of sections 304 ... or 307 
. .. he shall be liable to the person or persons injured thereby 
for the full amount of damages sustained in consequence of 
such violation. (b) Such liability may be enforced ... by 
complaint to the Secretary as provided in section 309 .. .” 
Section 201.72 of the regulations governing proceedings under the 
Packers and Stockyards Act (9 CFR 201.72) provides: 
“A stockyard owner shall not discriminate unfairly with re- 
spect to the utilization of pens, alleys, buildings or facilities 
for the yarding, weighing, or handling of livestock .. .” 

We conclude, in the light of the facts outlined above, that the 
reassignment of pen space protested by the complainant does not 
violate the act or the regulations, The evidence does not show any 
intent on the part of the respondent to injure, oppress or dis- 
criminate against the complainant. The reassignment was made 
by the stockyard company to improve its services and to assign 
pen space according to the percentage of cattle business done by 
the several commission firms. It is clear that the reassignment 
provides more pen space for Ellingson’s cattle and more conven- 
ient pen space for Ellingson’s overflow cattle thus cutting down 
considerably movement of Ellingson’s cattle within the stockyard 
prior to sale. This results in more expeditious and efficient hand- 
ling of Ellingson’s cattle and, consequently, better service is ren- 
dered to the largest group of shippers of cattle to the stockyard. 
While no actual financial saving to the stockyard as a result of the 
change was demonstrated, nevertheless the labor of driving Elling- 
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son’s cattle from the unloading chutes to Ellingson’s assigned pens 
was reduced, and the stockyard company hoped to effect some 
economies in the cost of stockyard operations by such result. It is 
true, of course, that Farmers Union had occupied the first location 
for some years, that it is the most desirable location, that Farmers 
Union patrons had identified Farmers Union with the first location 
and that some unmeasured loss of receipts and revenue accrued 
to Farmers Union as a result of the change. But we do not believe 
that it is a violation of the act per se for a stockyard company to 
disregard seniority in the assignment or reassignment of pen space 
among commission firms. The assignment or reassignment must 
be shown to be unreasonable, unjust or arbitrary, etc. Here, the 
action of the stockyard company was reasonable under the facts 
and circumstances. See Gilbert R. Smith v. Union Stockyards Co., 
9 A.D. 597 (1950) ; McCleneghan v. Union Stock Yards of Omaha, 
4 A.D. 28 (1945). 

In view of the conclusions expressed above which are in accord 
with the decision in Farmers Union Livestock Asscciation v. St. 
Paul Union Stockyards Co.,' supra, it is not necessary to say much 
about the respondent’s defense that the matter is res judicata. 
We should observe, however, that under the doctrine of Kelly v. 
Union Stockyards and Transit Co., 190 F.(2d) 860 (C.C.A. 7th, 
1951), and United States v. Brown, 4 F.(2d) 270 (W.D. Okla. 
1925), the matter seems to be one for which primary jurisdiction 
is lodged in the Secretary of Agriculture rather than the courts. 


ORDER 
The complaint herein is dismissed. 


1 The pertinent parts of the decision are as follows: 

“The allocation by a stockyards operator of pens and the relative locations of those pens 
based upon the amount of business done by the firms to which space and location is assigned 
is not in itself an unjust, unreasonable or discriminatory practice. 

“Does such a practice become unjust, unreasonable or discriminatory in the light of the 
fact that the pens and relative location of them were ordinarily assigned upon a different 
basis, to-wit: allocation of location based on priority in time of entering business at the 
Yard. The Court does not believe so. Neither under its contract with the defendant, nor 
by the Stockyards Act is the plaintiff entitled to the use or continued use of any particular 
pens or location in the yard. 

“The Act protects the plaintiff from unreasonable, unjust and discriminatory practices, 
by the defendant, but the business management is left in the controls of the stockyards com- 
pany and the contract between the parties recognizes this. 

“The alleged incidental advantages, such as availability to patrons, which may accrue to 
a particular location, are not such as give the plaintiff the right to a continued occupancy 
of that location as against the right of the management to exercise its business discretion 
fairly, reasonably, justly and not discriminatorily.” 
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Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3620) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT LAKE 
UNION StocK YARDS. P&S Docket No. 457. Decided September 
8, 1953. 


Authorization of Rates and Charges — Effective Date of Order 


Inasmuch as the parties are agreed, the rates and charges for sales of live- 
stock by auction are authorized during the life of this order and, for 
good cause shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Whit Levanger, of North Salt Lake, Utah, for Salt 
Lake Livestock Auction Company, respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on August 18, 1953 (12 
A.D. 948), authorizing them to continue assessing to and includ- 
ing September 14, 1955, the schedule of rates and charges author- 
ized by an order issued on September 9, 1952 (11 A.D. 762). The 
schedule of rates and charges which respondents were authorized 
to assess prior to the schedule authorized by the order of Septem- 
ber 9, 1952, is set forth in an order dated October 21, 1948 (7 A.D. 
947). 

By a petition filed on August 25, 1953, Whit Levanger, owner 
of the Salt Lake Livestock Auction Co., one of the respondent 
market agencies, requested that certain rates and charges for 
sales of livestock by auction be authorized “on a two year basis.” 

Notice of the petition was published in the Federal Register on 
August 29, 1953 (18 F.R. 5177). This notice set forth the rates 
and charges petitioned for and provided an opportunity for in- 
terested persons to indicate a desire to be heard in the matter. 
No interested person has notified the Hearing Clerk of a desire 
to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the rates 
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and charges petitioned for be authorized to and including Septem- 
ber 14, 1955, unless changed by further order before that date, 
that the reporting requirement contained in the order of Septem- 
ber 9, 1952, be made a part of this order, and that this order be 
made effective on September 15, 1953. 

Inasmuch as the parties are agreed, the rates and charges for 
sales of livestock by auction which were published in the Federal 
Register on August 29, 1953, are authorized during the life of this 
order. The reporting requirement contained in the order of Sep- 
tember 9, 1952, is made a part of this order. 

It has been requested that this order become effective on Sep- 
tember 15, 1953. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Undue delay in making this order effective 
may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
80 days. 

This order shall become effective on September 15, 1953, and 
remain in effect to and including September 14, 1955, unless 
changed by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3621) 


In re WARREN M. NELSON, JACK RUSSELLE NELSON AND DWAIN 
WILLIAMS, PARTNERS, d/b/a CENTRAL NEBRASKA COMMISSION 
CoMPANY. P&S Docket No. 2065. Decided September 30, 1953. 


Cease and Desist — Violations of Act — Unfair Practices 
— Failing to Render Reasonable Stockyard Services — 


Books and Records 


Having admitted the facts set out in the Findings of Fact, respondents are 
hereby ordered to cease and desist from engaging in or using the unfair, 
unjustly discriminatory and deceptive practices, and failing to render 
reasonable, just, fair, and non-discriminatory stockyard services, in 
violation of the act and regulations thereunder, and respondents are 
ordered to keep such accounts, records and memoranda as will fully and 
correctly disclose all transactions involved in their business. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration. Messrs. Warren M. Nelson, Jack Russelle Nelson and 
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Dwain Williams, partners, d/b/a Central Nebraska Commission Com- 
pany, of Broken Bow, Nebraska, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Branch, Production and Market- 
ing Administration, on May 19, 1953, charges the respondents 
with various violations of the act and the regulations (9 CFR 201 
et seq.). On June 8, 1953, the respondents filed an answer in which 
they admitted the violations charged in the Order of Inquiry and 
Notice of Hearing but denied that such violations were wilful, 
explaining that they were guilty of carelessness and negligence 
but nothing more. On September 4, 1953, the respondents filed an 
amended answer admitting the allegations in the Order of Inquiry 
and Notice of Hearing, except that of wilfulness, waiving the 
right to an oral hearing, consenting to the issuance of an appro- 
priate order, with Findings of Fact, requiring respondents to 
cease and desist from the practices complained of, and waiving the 
report of the examiner. The Livestock Branch, Production and 
Marketing Administration, has recommended that an order be 
issued in accordance with the terms suggested by the respondents. 


FINDINGS OF FACT 


1. The Broken Bow Stockyards, Broken Bow, Nebraska, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for their own account, at the stockyard, 
and at all times mentioned herein were so registered. 


8. Respondents, at the stockyard, on or about November 30 
and December 21, 1951, and April 11 and May 2, 1952, and at 
divers other times during the years 1951 and 1952, through Paul 
W. Piester, respondents’ bookkeeper, issued false and incorrect 
invoices covering hog sales to Vernon Preuss, a registered dealer 
at various posted stockyards in Nebraska, on which the weights 
or prices, or both, were increased over and above the true weights 
and prices at which the hogs were sold to said dealer, billed the 
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dealer on the basis of such false and incorrect invoices, and paid 
the difference between the actual total sale price and the marked 
up total sale price to Ira McCord, a hog buyer employee of said 
Vernon Preuss. Said false and incorrect invoices were made a part 
of the accounts and records of said Vernon Preuss and copies 
thereof were made a part of respondents’ accounts and records. 


4. Respondents, in connection with the transactions of Novem- 
ber 30 and December 21, 1951, and May 2, 1952, described in Find- 
ing of Fact 3 above, through said bookkeeper employee Paul W. 
Piester, accepted from Ira McCord false and fictitious scale tickets 
upon which only the marked up weight or price, or both, had been 
stamped or written, and improperly completed the execution there- 
of; used such false and fictitious scale tickets to support the false 
and incorrect invoices issued in connection with said transac‘ions 
as described in said Finding of Fact 3; and made the false and 
incorrect scale tickets a part of their accounts and records. 


5. Respondents, at the stockyard, on or about 10 different dates 
during the period between November 23, 1951 and June 27, 1952, 
and in connection with hog sales to Vernon Preuss other than those 
described in Finding of Fact 3 above, paid to Ira McCord the 
difference between the actual total sale price of the hogs and the 
marked up total sale price as billed to said dealer on false and 
incorrect invoices issued by respondents. 


CONCLUSION 


By reason of the facts set out above, all of which have been 
admitted by respondents, it is concluded that the respondents have 
engaged in and used unfair, unjustly discriminatory and deceptive 
practices, and failed to render reasonable, just, fair, and nondis- 
criminatory stockyard services, in violation of sections 304, 307, 
312(a) and 401 of the act, and section 201.49 of the regulations. 

Inasmuch as the respondents have consented and the complain- 
ant has recommended that an order be issued which would require 
the respondents to cease and desist from the acts complained of, 
such an order will be issued. 


ORDER 
Respondents are hereby ordered to cease and desist from en- 
gaging in or using the unfair, unjustly discriminatory and de- 
ceptive practices described in the Findings of Fact. 
The respondents shall keep such accounts, records and memor- 
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anda as will fully and correctly disclose all transactions involved 
in their business. 

This order shall become effective on the 6th day after its service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3622) 


HOLLANDALE MARKETING ASSOCIATION v. H. C. BERGART COMPANY. 
PACA Docket No. 5656. Decided September 1, 1953. 


Rejection of Commodity without Reasonable Cause — 
Replacement of Rejected Commodity — Failure to Pay 
Balance of Purchase Price — Damages 


Where complainant alleged that it contracted to sell to respondent a number 
of carloads of U.S. No. 1 grade yellow globe onions at $1.10 per bag, 
f.o.b. Hollandale, Minnesota, which total number of carloads was re- 
duced to 55 by mutual agreement; that respondent accepted 35 carloads 
and rejected the other 20 which failed to grade U.S. No. 1 on arrival at 
Chicago, Illinois, to which rejections complainant acquiesced; and re- 
spondent admitted that it accepted nine of the replacements but that 
this was strictly gratuitous, Held: 

(1) that respondent’s rejection of the 11 carloads were without 
reasonable cause and in violation of section 2 of the act; 

(2) its failure to pay complainant the balance of the purchase 
price is a violation of section 2 of the act; and 

(8) reparation should be awarded to complainant in the amount 
of the difference between the contract price of the 11 carloads of onions 
and the amount paid by respondent after deducting the amount paid by 
respondent, minus the amount for two carloads of onions which were 


undersize. 


Right to Replace Goods after Rejection of Commodity 


Where a part of the goods is rejected because defective, the seller, if he 
aequiesces in the rejection, has the right to replace the goods, with 
others conforming to the contract, if he can do so within the time limited 


for delivery. 


Meighen, Knudson, Sturtz & Peterson, of Albert Lea, Minnesota, for com- 
plainant. Foley & Foley, of Chicago, Illinois, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 7, 1951, and formal com- 
plaint was filed November 2, 1951. Complainant alleges that in 
April and May 1950, it contracted to sell to respondent a total of 
98 carloads of U.S. No. 1 grade yellow globe onions, 65 percent 
2 inches and larger for $1.10 per bag, f.o.b. Hollandale, Minnesota, 
for November 1950 delivery and that by mutual agreement, the 
contract subsequently was reduced to 55 carloads. Complainant 
alleges further that it tendered to respondent at Chicago, Illinois, 
55 carloads of onions in full compliance with the contract; that 
respondent failed, neglected and refused to accept 11 of the said 
carloads of onions; and that after such rejection, complainant 
resold the 11 carloads of onions to respondent for the net amount 
of $3,840 without prejudice to complainant’s claim for the balance 
of the contract price of $3,420. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division of the Fruit 
and Vegetable Branch were served upon respondent by registered 
mail on November 26, 1951. A copy of the report of investigation 
also was served upon complainant on November 27, 1951. 

Respondent filed an answer on December 14, 1951, alleging that 
it accepted all carloads out of the first 55 shipped by complainant 
which complied with contract specifications and that approximately 
20 of the first 55 carloads failed to meet contract specifications. 
Respondent alleged further that it gratuitously accepted some 
replacement carloads furnished by complainant in lieu of the car- 
loads which failed to meet specificatioris, but it denies that it was 
bound to accept such replacements, including the last 11 carloads 
which are the subject matter of the complaint in this case. 

Both parties were represented by counsel at the oral hearing 
held at Chicago, Illinois, on September 11, 1952. Complainant 
offered the deposition testimony of Joseph A. Boe, Theodore R. 
Munson and Leonard J. Christenson, Harry Bergart testified as 
a witness on behalf of respondent. Briefs were submitted by both 


parties. 






































FINDINGS OF FACT 
1. Complainant, Hollandale Marketing Association, is a cor- 
poration whose post office address is Hollandale, Minnesota. 


2. Respondent, H. C. Bergart Company, is a corporation whose 
address is 110 North Franklin Street, Chicago, Illinois. At the 
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time of the transactions involved in this proceeding, respondent 
was licensed under the act. 


8. On or about April 1, 1950, in the course of interstate com- 
merce, complainant contracted to sell to respondent 76 carloads 
of U.S. No. 1 grade yellow globe onions at $1.10 per bag, f.o.b. 
Hollandale, Minnesota. It was agreed that the onions were to be 
packed in new 50-pound bags, 600 bags per carload; that they 
were to be 65 percent 2 inches or larger, or if smaller, the price 
was to be discounted at the rate set by the Chicago Mercantile 
Exchange. It was further agreed by the parties that the onions 
were for “board delivery” on the Chicago Mercantile Exchange, 
and that delivery at Chicago could be made at any time during the 
month of November 1950. An additional 18 carloads of onions 
were contracted for on the same terms on April 19, 1950, and 4 
additional carloads were contracted for on May 19, 1950. 


4, In the course of subsequent negotiations between the par- 
ties, the total number of carloads was reduced to 55 by mutual 
agreement. Otherwise the terms of the contract were unchanged. 


5. During the period November 1 through November 8, 1950, 
complainant tendered to respondent 55 carloads of onions. Re- 
spondent accepted 35 carloads and rejected the other 20 carloads 
which failed to grade U.S. No. 1 on arrival at Chicago, Illinois. 
Complainant acquiesced in the rejections. Prior to November 15, 
1950, complainant tendered to respondent at Chicago 20 carloads 
to replace those rejected. Respondent accepted 9 of these carloads 
but rejected the remaining 11 thereof. Respondent paid for the 44 
carloads accepted. 

6. With the exception of two carloads which were undersize, 
the 11 carloads rejected met the contract specifications. One car- 
load was 55 percent 2 inches and larger and the other was 60 
percent 2 inches and larger. Under the rules of the Chicago Mer- 
cantile Exchange, these carloads were subject to discounts of 5 
and 15 percent respectively. 

7. After respondent rejected the 11 carloads of onions, com- 
plainant and respondent entered into a new contract with respect 
thereto, whereby respondent paid a total of $3,840 for the 11 car- 
loads without prejudice to complainant’s claim for the balance of 
the original contract prices. 

8. The purchase price of the 11 carloads is $7,128 after deduct- 
ing $33 and $99 respectively for the two carloads of onions which 
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were undersize. There is due and owing to complainant from re- 
spondent $3,288, the difference between the purchase price of 
$7,128 and the amount paid of $3,840. 


9. Informal complaint was filed February 7, 1951, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


Respondent contends that it was under no obligation to accept 
replacements for the 20 carloads of onions which were rejected 
because they did not meet contract specifications, Respondent ad- 
mits that 9 of the replacements were accepted but states that this 
was strictly gratuituous on respondent’s part. 

We can perceive no merit in respondent’s contention. Respond- 
ent admits that the parties understood and agreed that delivery 
under the contract could be made at any time during the month 
of November 1950. The 20 carloads of onions to replace those re- 
jected were tendered to respondent well before the end of Novem- 
ber 1950. The authorities are in agreement that where a part of 
the goods is rejected because defective, the seller, if he acquiesces 
in the rejection, has the right to replace the goods, with others 
conforming to the contract, if he can do so within the time limited 
for delivery. C. C. Mengel & Bros. Co. v. Handy Chocolate Co., 
10 F. 2d 293 (1st Cir. 1926) ; 2 Williston, Sales (Rev. Edition) 
§ 459. 

At the oral hearing the parties stipulated that the 11 carloads 
were in accordance with the contract as to quality and quantity. 
It was also stipulated that two of the carloads did not meet the 
size specification of 65 percent 2 inches and larger — one being 
60 percent and the other 55 percent — and were subject to price 
discounts of 5 percent and 15 percent, respectively, as provided 
by the rules of the Chicago Mercantile Exchange. 

It is concluded that respondent’s rejection of the 11 carloads 
of onions was without reasonable cause and in violation of section 
2 of the act. 

In its brief respondent contends that complainant has failed 
to prove the amount of its loss — that is, the difference between 
the contract price of the 11 carloads of onions and the amount 
paid by respondent. We do not agree. The evidence shows that the 
contract price was $1.10 per bag or $660 per carload of 600 bags. 
Deducting the discounts of $33 and $99 for the two carloads which 
were undersize, makes a total contract price of $7,128 for the 11 





1042 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1042 


carloads. In the formal complaint, it was alleged that respondent 
paid $3,840 for the 11 carloads. Joseph A. Boe, general manager 
of complainant, testified by deposition to the same effect. Thus it 
appears that complainant’s loss is $3,288, the difference between 
the contract price of $7,128 and the amount paid of $3,840. 

Respondent’s failure to pay to complainant the balance of the 
purchase prices is a violation of section 2 of the act. Reparation 
should be awarded to complainant in the amount of $3,288, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $3,288 with interest thereon at 
the rate of 5 percent per annum from December 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 3623) 


DELANO CORPORATION OF AMERICA v. GREAT NORTHERN GRAIN 
Co., INc. PACA Docket No. 6060. Decided September 10, 19538. 


Failure to Pay Freight Charges — Default 


Where complainant sought an award of reparation in the amount of the 
alleged freight charges paid by complainant in excess of the amount 
of the freight charges allowed by respondent on four cars of potatoes 
purchased from respondent on a delivered basis, held, that in accordance 
with the rules of practice under the act, respondent by failing to file 
an answer admitted the material facts alleged in the complaint, and 
its failure to promptly reimburse complainant for the freight charges is 
a violation of section 2 of the act for which reparation should be awarded 
complainant. 

Delano Corporation of America, of New York, New York, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 14, 1953. Formal complaint 
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was filed on July 1, 1953. Complainant seeks an award of repara- 
tion in the amount of alleged freight charges paid by complainant 
in excess of the amount of freight charges allowed by respondent 
on four cars of potatoes purchased from respondent on a delivered 
basis in December 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 24, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
July 27, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 
1. Complainant, Delano Corporation of America, is a corpora- 


tion, whose address is 111 Wall Street, New York 5, New York. 


2. Respondent, Great Northern Grain Co., Inc., a corporation, 
whose address is Presque Isle, Maine. At the time of this trans- 
action, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by contract nego- 
tiated by L. A. Withington Co., Inc., brokers of New York City, 
respondent on December 23, 1952 sold to complainant four car- 
loads of 500 sacks each U.S. No. 1, Size A, potatoes at $3.88 per 
cwt., delivered New York, New York, export lighterage free, or 
for $1,940 per car less inland freight charges . 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped from loading points in Maine, in interstate 
commerce, to complainant in New York, and upon arrival at des- 
tination were accepted and paid for by complainant. 


5. Respondent allowed $373.12 per car for freight charges, 
or a total amount of $1,492.48 for the four cars. Complainant wag 
required to pay freight charges in the amount of $462.30 per car, 
or a total amount of $1,849.20, which is $356.72 in excess of the 
amount allowed for freight by respondent, no part of which has 
been paid by respondent to complainant. 
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6. Formal complaint was filed on July 1, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to promptly reimburse complainant for 
freight charges paid by complainant in excess of the amount al- 
lowed for freight in these delivered sales is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $356.72, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $356.72, with interest thereon 
at the rate of 5 percent per annum from January 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3624) 


GULF BANANA AGENCY v. HARRY’S BANANA HousE, INc. PACA 
Docket No. 6062. Decided September 10, 1953. 


Failure to Pay Purchase Price of Bananas — Default 
Headnotes in 12 A.D. 1057, applicable here. 


Gulf Banana Agency, of Brownsville, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 8, 1953. Formal complaint 
was filed June 26, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase prices of four lots of 
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bananas sold and delivered to respondent in December 1952 and 
January 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 30, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
July 31, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gulf Banana Agency, is a corporation, whose 
address is P. O. Box 1328, Brownsville, Texas. 


2. Respondent, Harry’s Banana House, Inc., is a corporation, 
whose address is 2011 Cadiz Street, Dallas, Texas. At the time of 


the transactions involved herein, respondent was licensed under 
the Act. 


3. In the course of foreign commerce and by oral contracts, 
complainant sold to respondent the following four lots of Ecuador 
bananas, on the dates and terms indicated: 

Date Quantity Unit Price Invoice Price 

Dec. 27, 1952 22,140 lbs. $4.25 ewt. f.o.b. $940.95 

Plus Wharfage 16.60 

Dec. 29, 1952 22,760 lbs. $4.50 cwt. f.o.b. 1024.20 

Plus Wharfage 17.05 
1953 22,640 Ibs. $4.50 ewt. f.0.b. 1018.80 
Plus Wharfage 17.00 
1953 22,760 Ibs. $4.00 cwt. f.o.b. 910.40 
Plus Wharfage 17.05 


Total $3962.05 


4. Four lots of Ecuador bananas, shipped in foreign commerce 
and meeting the specifications of the foregoing contracts, were 
shipped by truck from Brownsville, Texas to respondent at Dallas, 
Texas. Upon arrival at destination, respondent accepted the ban- 
anas in compliance with said contracts of sale and made no com- 
plaint with respect thereto. 
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5. The total purchase price of the four lots of bananas is 
$3,962.05, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on June 26, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the four lots of bananas is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $3,962.05, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,962.05, with interest thereon 


at the rate of 5 per cent per annum from February 1, 1953, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3625) 


JOHN C. LESTER COMPANY v. LOUIS ZwIcK & SON. PACA Docket 
No. 5818. Decided September 10, 1953. 


Dismissal of Petition for Reconsideration for Failure to 
Show Error in Previous Order 


Headnotes in 12 A.D. 1068, applicable here. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Arthur Slavin, 
of New York, New York, for respondent. Mr. Frederick W. Woodley, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Petition for Reconsideration 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On July 31, 1953, a decision was issued ordering respondent to 
pay complainant reparation in the amount of $145.89, plus in- 
terest. On August 6, 1953, and within the time prescribed by the 
rules of practice, complainant filed a petition for reargument and 
reconsideration. 

The petition consists chiefly of arguments as to why we should 
have reached a different conclusion on the evidence in the record, 
but does not point out any specific evidence therein not considered 
and discussed in our decision. 

In our opinion we stated that an agent was not liable for losses 
occasioned by his principal’s failure to exercise ordinary care in 
protecting himself from further loss, but that, although complain- 
ant charged such negligence on the part of respondent, it submitted 
no evidence of loss incurred by reason thereof. 

Complainant in its petition seeks to show that a loss was sus- 
tained by reason of respondent’s failure to dispose of the toma- 
toes on Friday, November 16, 1951, after their arrival in New 
York, by the application of price quotations of Market News Serv- 
ice reports. These quotations cannot be utilized for this purpose 
due to evidential deficiencies in the record with respect to the con- 
dition of the tomatoes and available market therefor at the time 
of arrival in New York. The only prices quoted for November 16, 
1951, are on stocks of “few best” and “ordinary condition.” The 
inferences drawn from the evidence as to the condition of the 
tomatoes on that date would not support the application of these 
prices for computation of market value. Neither can the price 
quotation of November 19, 1951, for California 6 x 7 tomatoes 
“showing decay” be appropriately applied as the official inspection 
certificate shows “15 to 65% averaging approximately 30% decay” 
as of November 18, 1951. Furthermore, the record shows that the 
best offer received for the tomatoes by respondent on November 
19 was $1 per lug, whereas, due to a rise in the market price on 
November 20, respondent was able to sell the tomatoes for $1.25 
per lug. The deficiencies of the record evidence cannot be cured 
by conjecture and speculation on the factors of condition, avail- 
able market, and market value at the time of arrival. 

As to complainant’s charge of negligence on the part of respond- 
ent in making resale, the burden of proving such negligence and 
loss sustained thereby was upon complainant. Complainant failed 
to sustain such burden of proof. It is concluded that no error has 
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been shown in the decision of July 31, 1958, and that it is sup- 
ported by the facts and law applicable thereto. 

Complainant’s petition for reconsideration and argument is dis- 
missed without serving a copy upon respondent. 

The reparation awarded in the order of July 31, 1951, shall be 
paid within 30 days from the date of this order, and the facts and 
circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(No. 3626) 


THE S. A. GERRARD COMPANY v. S. D. EVELOFF. PACA Docket 
No. 5735. Decided September 10, 1953. 


Failure to Pay Balance of Purchase Price of Celery — 
Evidence — Failure to Sustain Burden of Proving of Prac- 
tice to Ship Celery in Paper-Lined Crates 


Where complainant sought an award of reparation of the purchase price of 
two carloads of celery allegedly sold to respondent, and the latter in its 
answer admitted the purchase but alleged that the celery arrived at 
destination in a deteriorated condition due to the lack of paper lining 
in the crates containing the celery, and that she handled the produce 
on consignment pursuant to an agreement entered into by the parties, 
Held: 

(1) respondent’s contention that the celery was of poor quality or 
contained any inherent weakness at the time of shipment is without 
merit, since respondent’s principal defense is, in effect, that complainant 
breached an implied warranty to use paper liners in the crates in which 
the celery was packed and that due to such breach the celery was dam- 
aged in transit; 

(2) the evidence shows that respondent failed to sustain the bur- 
den of proving that it is customary to ship celery to California eastern 
markets in paper-lined crates; 

(3) respondent has failed to establish a consignment agreement; 
and 

(4) respondent’s failure and refusal to pay complainant the con- 
tract purchase prices, minus the amount realized from settlement with 
the carrier, is without reasonable cause. and in violation of section 2 
of the act, for which reparation shuld be awarded to complainant. 


Admissability of Evidence — Refreshing of Memory upon 
Basis of Records —Probative Value to be Assigned to 
Deponent’s Answers to Interrogatories in Absence of 


Records 


Where it appears that the deponent’s testimony in answer to certain inter- 
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rogatories was based upon recollection solely, without utilizing records 
to refresh his recollection of the transactions in question, held, it is 
immaterial that the deposition does not conclusively show whether the 
witness was refreshing his memory upon the basis of records, since the 
absence of such records requires a consideration of the probative value 
to be assigned to the deponent’s answers to the interrogatories, and not 
to the admissability of such testimony. 


The S. A. Gerrard Co., of Cincinnati, Ohio, complainant, pro se. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 














PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 23, 1951, complainant seeks 
an award of reparation in the amount of $2,370, the purchase 
price of two carloads of celery allegedly sold to respondent during 
September 1951. A copy of the formal complaint was served upon 
respondent by registered mail on March 31, 1952, together with 
a copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch. A copy of the report 
of investigation was also served upon complainant by registered 
mail on March 22, 1952. 

On May 1, 1952, respondent filed an answer admitting the pur- 
chases but alleging that the celery arrived at destination in a de- 
teriorated condition due to the lack of paper lining in the crates 
containing the celery. Respondent further alleges, in effect, that 
she handled the produce on consignment pursuant to an agreement 
entered into by the parties. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
December 9, 1952. Complainant was represented by its Assistant 
Secretary, E. A. Whiting, and respondent was represented by 
counsel. E. A. Whiting testified for complainant and S. D. Eveloff 
testified for respondent. Briefs were filed by both parties. 

At the hearing the Presiding Officer granted complainant’s mo- 
tion to reduce its claim for reparation by $429.70, the amount paid 
by the carrier for damage to the celery and delay in transit. 






























FINDINGS OF FACT 
1. Complainant, The S. A. Gerrard Company, is a corporation 
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whose post office address is 203 Traction Building, Cincinnati, 


Ohio. 

2. Respondent is an individual, Clara Eveloff, doing business 
as S. D. Eveloff, whose post office address is Fruit Trade Building, 
Philadelphia, Pennsylvania. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


8. On or about September 10, 1951, in the course of interstate 
commerce, the parties entered into a contract for the sale by com- 
plainant to respondent of a carload, consisting of 450 wirebound 
crates, of American Beauty brand celery, U. S. No. 1 grade, at 
$2.50 per crate, f.o.b. shipping point, plus $60 for topice. The celery 
was shipped in car PFE 38907 from Santa Maria, California, on 
or about September 10, 1951, and arrived at Philadelphia, Pennsy]l- 
vania, at 6:10 p.m. on September 19, 1951. 


4. On or about September 11, 1951, in the course of interstate 
commerce, the parties entered into a contract for the sale by com- 
plainant to respondent of a carload, consisting of 450 wirebound 
crates, of American Beauty brand celery, U. S. No. 1 grade, at 
$2.50 per crate, f.o.b. shipping point, plus $60 for topice. The 
celery was shipped in car PFE 61095 from Santa Maria, Cali- 
fornia, on or about September 11, 1951, and arrived at Phila- 
delphia, Pennsylvania, at 3:00 a.m. on September 20, 1951. 


5. The contracts were negotiated by Kenneth Mann, doing 
business as Mann Distributing Company, Santa Maria, California, 
who acted as agent and buying broker for respondent. 


6. The Federal inspection certificates issued at shipping point 
on the day of shipment certified the celery in cars PFE 38907 and 
PFE 61095 as U. S. No. 1 Green and that the condition of the 
celery in the respective cars was as follows: 

PFE 38907 “Celery fresh, crisp and well trimmed. Mid- 
ribs and tops generally green color. Fairly 
good heart formation. No decay. Defects 
average within grade tolerance.” 

PFE 61095 “Celery fresh, generally crisp and well trim- 
med. Midribs and tops green color. Generally 
fairly good heart formation. No decay. De- 
fects average within grade tolerance.” 

7. Respondent was notified at 4:50 a.m. on September 20, 1951, 
of the arrival of cars PFE 38907 and PFE 61095 at Philadelphia, 
Pennsylvania. Later that day, S. D. Eveloff inspected the ship- 
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ments and sent the Mann Distributing Company a wire which 
reads, in pertinent part, as follows: 
“. .. ARRIVED 38907 BLACK HEART YELLOW VERY 
ORDINARY POOR IF POSSIBLE LIKE SOME PROTEC- 
TION CONTACT GERRARD PLEASE ADVISE” 


8. On September 21, 1951, respondent telegraphed the Mann 
Distributing Company as follows: 

“UNABLE CONTACT YOU PHONE LATE YESTERDAY 
REFERENCE PACIFIC 61095 SHOW YELLOW SOME DE- 
CAY BOTH CARS GERRARD POOR THIS DUE NO PA- 
PER LINING IN CRATES THIS MAKES CELERY SHOW 
BRUISED SCARED TURNING BROWN VERY UNAT- 
TRIVE THEREFORE APPRECIATE YOU CONTACT 
GERRARD GET US HANDLE CONSIGNMENT OR GIVE 
US PROPER PROTECTION WE HAD NO TROUBLE 
PAGO HUNCH ADVISE” 


9. On September 25, 1951, the S. A. Gerrard Company, Santa 
Maria, California, telegraphed respondent as follows: 

“PFE 38907 61095 PURCHASED BY MANN DISTRIBU- 
TING FOR YOUR ACCOUNT BASIS 2.50 FOB PLUS TOP 
ICE PURCHASE ORDERS 1350 13854 BOTH CARS GRAD- 
ING USONE SHIPPING POINT. THEIRS AND YOUR RE- 
SPONSIBILITY HANDLE BEST ADVANTAGE, FUR- 
NISHING US GOVERNMENT INSPECTION DESTINA- 
TION POINT, DETAILED ACCOUNT SALES, ARRIVAL 
TIME, ICING INSTRUCTIONS ETC. FOR OUR CONSID- 
ERATION” 

10. On September 26, 1951, the S. A. Gerrard Company, Cin- 

cinnati, Ohio, telegraphed respondent as follows: 

“RECEIVED WIRE FROM SANTA MARIA OFFICE TO- 
DAY ASKING US TO CONTACT YOU. AS PREVIOUSLY 
ADVISED, YOU PURCHASED PFE 61095 WHICH 
SHOULD HAVE ARRIVED PHILADELPHIA FOR MAR- 
KET 20TH, AND DISPOSITION HAS BEEN IN YOUR 
HANDS. REFER TO OUR EARLIER WIRE IN WHICH 
WE REQUESTED RECORDS AND REPORTS TO EN- 
ABLE US TO DETERMINE IF WE FEEL YOU EN- 
TITLED TO ANY HELP.” 


11. Respondent sold the celery received in cars PFE 38907 
and PFE 61095 for gross proceeds of $1325.50 and $829.50, re- 
spectively, or total gross proceeds of $2155.00. 
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12. Respondent has failed and refused to pay complainant’s 
invoices, both in the amount of $1185.00, or a total of $2370.00, 
less an allowance of $429.70 recovered on claims filed against the 
carrier, or a net amount of $1940.30, although complainant has 
made demand therefor from the respondent. 


13. Formal complaint was filed November 23, 1951, which was 
within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Respondent does not appear to contend that the celery was of 
poor quality or contained any inherent weakness at the time of 
shipment. Rather, respondent’s principal defense is, in effect, that 
the complainant breached an implied warranty to use paper liners 
in the crates in which the celery was packed and shipped and that 
due to such breach the celery was damaged in transit. Respondent 
alleges that it is the usual and customary practice to ship celery 
from California to eastern markets in paper-lined crates and that 
complainant’s failure to do so constituted a breach of an implied 
warranty. The testimony of the witnesses for complainant and re- 
spondent as to the existence of such a custom is contradictory. 
Respondent’s witnesses, S. D. Eveloff (who appears to be man- 
ager of respondent) and Kenneth Mann, testified that it is the 
custom in the trade to ship celery from California to eastern mar- 
kets in paper-lined crates. However, Kenneth Mann admitted, in 
his deposition, that celery has been shipped without paper linings. 
Complainant witnesses, E. A. Whiting, Jack P. Fraser, complain- 
ant’s office and sales manager, and William Leo King, complain- 
ant’s shed foreman, testified that there is no such custom. Whiting 
testified that “probably more is shipped with than without paper 
linings,” but he would not admit that it is customary to ship celery 
in paper-lined crates. Jack P. Fraser, in his deposition, stated 
that “in past years we have shipped celery with and without,” 
and that “during the period August 16, 1951, to September 19, 
1951, on which date we finished our fall celery deal, all our celery 
was shipped in crates without paper linings.” William Leo King 
similarly testified. From the evidence before us, we conclude that 
respondent failed to sustain the burden of proving that it is cus- 
tomary to ship celery from California to eastern markets in paper- 
lined crates. Respondent introduced in evidence at the hearing a 
copy of complainant’s Bulletin No. 23, dated October 10, 1952, 
offering for sale seven carloads of celery in “Paper Lined Crates.” 
Since the bulletin is dated more than a year after the occurrence 
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of the transactions involved herein, it has no probative value as 
to the existence of a custom in the trade during the 1951 celery 
marketing season. 

Respondent further alleges that the parties agreed that respond- 
ent was to handle the two carloads of celery on a consignment 
basis. On September 20, 1951, respondent sent a telegram to her 
broker requesting that the broker obtain “some protection” on the 
celery contained in car PFE 38907. On September 20, 1951, re- 
spondent’s broker in Santa Maria, California, replied by the fol- 
lowing telegram: 

“RE 38907 LOCAL OFFICE ADVISED CONTACT S. A. 
GERRARD, CINCINNATI HAD USONE INSPECTION 
HERE.” 
Respondent alleges that, as a result of this telegram, S. D. Eveloff 
telephoned Mr. Thress of complainant’s Cincinnati office and that 
it was then agreed that respondent was to handle the celery con- 
tained in the two cars on a consignment basis. S. D. Eveloff de- 
scribed the telephone conversation with Mr. Thress as follows: 
“I told him, referring to the cars of celery, that there was 
trouble with it; and I told him that this stuff here was bruised 
and cut and started to decay, that I got to get rid of it fast. 
I told him the only thing I could do was to send the load to 
New York to be sold immediately. He said, ‘You are doing 
right.’ He said, ‘Go ahead and sell it and I will get in touch 
with Santa Maria and see what I can do and I will help you 
out on this loss.’ I told him there was another car here and 
he said to try to make disposition of it.” 

It cannot be concluded from this conversation that the complain- 
ant agreed that the respondent was to handle the celery on a con- 
signment basis. It is clear from this conversation that the com- 
plainant still considered the respondent as the purchaser of the 
celery. In addition, soon after this telephone conversation, re- 
spondent wired her broker to contact complainant’s Santa Maria 
office and to “get us handle consignment or give us proper protec- 
tion.”” Moreover, complainant restated its position in a telegram to 
respondent, dated September 25, 1951, as follows: 

“PFE 38907 61095 PURCHASED BY MANN DISTRIBU- 
TING FOR YOUR ACCOUNT BASIS 2.50 FOB PLUS TOP 
ICE PURCHASE ORDERS 1350 1354 BOTH CARS GRAD- 
ING USONE SHIPPING POINT. THEIRS AND YOUR RE- 
SPONSIBILITY HANDLE BEST ADVANTAGE, FUR- 
NISHING US GOVERNMENT INSPECTION DESTINA- 





1054 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1048 


TION POINT, DETAILED ACCOUNT SALES, ARRIVAL 
TIME, ICING INSTRUCTIONS ETC. FOR OUR CONSID- 
ERATION” 

The many telegrams between the parties and between respond- 
ent and her buying broker fail to establish any agreement between 
the parties authorizing respondent to sell the celery on a consign- 
ment basis and appear to be inconsistent with any such agreement. 
These telegrams indicate that complainant at all times maintained 
that respondent was the purchaser of the celery and that com- 
plainant was only considering a possible reduction in the purchase 
price. It is concluded that respondent has failed to establish the 
existence of an agreement between the parties for the handling 
of the celery by respondent on a consignment basis. 

The respondent objected to the introduction into evidence of the 
deposition of William Leo King on the ground that the deponent 
had failed to answer cross-interrogatories 1 and 2 submitted by 
the respondent wherein the deponent was asked whether his an- 
swers to direct interrogatories 7 and 8 were based upon his recol- 
lection or upon records. It is not clear that the deponent failed to 
answer these cross-interrogatories. In his answer to interroga- 
tory 7, the witness stated that he supervised the loading of the 
two cars of celery. In his answer to interrogatory 8, the deponent 
stated his opinion of the quality, grade and condition of the celery. 
The witness had personal knowledge with respect to the subject 
matter of his answers to interrogatories 7 and 8. It appears that 
the deponent’s testimony in answer to interrogatories 7 and 8 was 
based upon recollection solely, as the symbol “-0-” in answer to 
cross-interrogatories 1 and 2 indicates that the deponent was not 
utilizing records to refresh his recollection of these transactions. In 
any event, it is immaterial that the deposition of William Leo King 
does not conclusively show whether the witness was refreshing 
his memory upon the basis of records. The absence of such records 
requires a consideration of the probative value to be assigned fo 
the deponent’s answers to interrogatories 7 and 8, and not to the 
admissibility of such testimony. 

Respondent also objects to the introduction into evidence of 
those paragraphs of the complaint which were denied in the an- 
swer. The introduction or omission of such paragraphs is imma- 
terial to our decision in this matter. In the answer, respondent 
admitted entering into the contract for the purchase of two car- 
loads of celery for the contract price of $1,185 per car. Respond- 
ent has failed to sustain her burden of proof as to the existence 
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of a custom to ship celery from California to eastern markets in 
paper-lined crates and as to an agreement between the parties 
for the handling of the celery by the respondent on a consignment 
basis. It is concluded, therefore, that respondent’s failure and re- 
fusal to pay the complainant the contract purchase prices minus 
the amount realized from settlement with the carrier is without 
reasonable cause and in violation of section 2 of the act. Repara- 
tion in the amount of $1,940.30, with interest, which represents 
the contract purchase prices minus the amount realized from 
settlement with the carrier, should be awarded to complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,940.30, with interest thereon 
at the rate of 5 percent per annum from October 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3627) 


HOLLANDALE MARKETING ASSOCIATION v. JACKSON ONION COM- 
PANY. PACA Docket No. 6058. Decided September 15, 1953. 


Failure to Pay Balance of Purchase Price of Onions—Default 

Where complainant sought to recover an award of reparation of an amount 
of an alleged unpaid purchase price of onions sold and delivered to 
respondent, held, that by failing to file an answer, respondent admitted 
the material facts alleged in the complaint and waived an oral hearing, 
and that respondent’s failure to pay the balance of the purchase price 
is a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 

Hollandale Marketing Association, of Hollandale, Minnesota, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 14, 1953. Formal complaint 
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was filed on July 15, 1953. Complainant seeks an award of repara- 
tion in the amount of the unpaid portion of the agreed purchase 
price of two truckloads of onions sold and delivered to respondent 
in January 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 28, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant, Hollandale Marketing Association, is a cor- 
poration, whose address is Hollandale, Minnesota. 


2. Respondent is an individual, Joe L. Gaulden, trading as 
Jackson Onion Company, whose address is 420 Clairmont Street, 
Dallas, Texas. At the time of the transactions involved herein, re- 
spondent was licensed under the Act. 


3. By contracts negotiated through a broker, Dakle Brokerage 
Company, Inc., Jackson, Mississippi, complainant sold to respond- 
ent, in the course of interstate commerce, the following two truck- 
loads of onions on the dates and terms indicated: 


January 13, 1953 — 600 sacks U.S. No. 1, 70 to 80 percent 
2” and up, Yellow Globe onions, at $3.25 per sack, de- 
livered Jackson, Mississippi, for a total purchase price 
of $1,950. 

January 27, 1953 — 600 sacks 86 percent U.S. No. 1, 80 per- 
cent 2” and larger, Minnesota Yellow Globe onions, at 
$4.00 per sack, delivered Jackson, Mississippi, for a total 
purchase price of $2,400. 


4. Onions meeting the specifications of the foregoing contracts 
were shipped by truck, in interstate commerce, from loading point 
in the State of Minnesota to respondent at Jackson, Mississippi, 
on January 17 and January 27, 1953, respectively. Upon arrival 
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ot the shipments, respondent accepted the onions in compliance 
with the contracts of sale. 


5. The total purchase price of the two loads of onions was 
$4,350. Respondent paid the truck driver $200 freight on the load 
shipped January 17, 1953 thus reducing the delivered price of 
this load to $1,750. Complainant prepaid the freight on the second 
shipment, leaving a total price of $4,150, which respondent has 
failed, neglected and refused to pay to complainant. 


6. Formal complaint was filed July 15, 1953, which was with- 
in 9 months from the dates on which the causes of action accrued. 












CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay complainant promptly the agreed 
purchase prices for the two truckloads of onions is a violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $4,150, with interest, and the facts should be 
published. 















ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,150, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. : 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 









(No. 3628) 






NORTHERN PRODUCE COMPANY v. BUCK ROGERS PRODUCE COM- 
PANY. PACA Docket No. 6063. Decided September 15, 1953. 









Failure to Pay Purchase Price of Mixed Vegetables—Default 





Where complainant sought an award of reparation in the amount of the al- 
leged purchase price of mixed vegetables sold and delivered to respondent, 
held, that in accordance with the rules of practice under the act, re- 
spondent, by failing to file an answer, admitted the material facts al- 
leged in the complaint and waived an oral hearing, and his failure to 
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pay promptly to complainant the agreed purchase price of the produce 


is a violation of section 2 of the act, for which reparation should be | 


awarded to complainant. 
Northern Produce Co., of Denver, Colorado, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 29, 1953. Formal complaint 
was filed on June 22, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase price of a truckload 
of mixed vegetables sold and delivered to respondent in October 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 3, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
August 1, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Constantine 
Fortunato and Roxie Legozzie, doing business as Northern Pro- 
duce Company, whose address is 5400 Franklin Street, Denver 
16, Colorado. 


2. Respondent is an individual, Mrs. Nellie Rogers, doing busi- 
ness as Buck Rogers Produce Company, whose address is 1307 
North Raguet, Lufkin, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contract, 
complainant on October 14, 1952, sold to respondent the following 
vegetables at the prices indicated, f.o0.b.: 
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Commodity Quantity Unit Price Total 
Cabbage 260 sx. $1.50 $410.00 
Pascal Celery 25 cr 2.50 62.50 
Dry Pack Lettuce 50 cr. 4.00 200.00 
Cello Carrots 40 cr. 3.00 120.00 
Peppers 15 bu. 2.50 37.50 
Turnips 100 doz. -70 70.00 
Green Onions 40 doz 45 18.00 

5.000 lbs. ice 40 20.00 
Total $938.00 

Cash advanced to driver 25.00 
Grand Total $963.00 


4. Vegetables meeting the specifications of the foregoing con- 
tract were shipped by truck from loading point in the State of 
Colorado, in interstate commerce, to respondent at Lufkin, Texas. 
Respondent accepted the vegetables in compliance with the con- 
tract and made no complaint with respect thereto. 

5. The total purchase price of the truckload of mixed vege- 
tables, including the cost of ice and money advanced to the truck 
driver, is $963.00, no part of which has been paid by respondent 
to complainant. 

6. Formal complaint was filed on June 22, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the truckload of mixed vegetables is in viola- 
tion of section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $963.00, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $963.00, with interest thereon 
at the rate of 5 percent per annum from November 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3629) 


WHITTENBURG & ALSTON v. CECIL M. OWENS. PACA Docket No. 
6064. Decided September 16, 1953. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Headnotes in 12 A.D. 1055, applicable here. 


Whittenburg & Alston, of Laredo, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 2, 1952. Formal complaint 
was filed on July 13, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid balance of the purchase 
price of 244 crates of tomatoes sold and delivered to respondent 


in January 1952. 
A copy of the report of investigation made by the Regulatory 


Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 23, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership, composed of Gene Whitten- 
burg and Wallace D. Alston, doing business as Whittenburg & 
Alston, whose address is P. O. Box 724, Laredo, Texas. 
2. Respondent is an individual, Cecil M. Owens, whose address 
is 1829 Grant Street, Dallas, Texas. At the time of the transaction 
involved herein, respondent was subject to license under the Act 
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and was subsequently issued a license upon payment of the license 
fee and accrued arrearage covering the period of his operation 
without a license. 

3. By oral contract and in the course of interstate commerce, 
complainant on January 17, 1952, sold to respondent 244 crates of 
U.S. No. 1 Mexican tomatoes, at $4 per crate, f.o.b. or a total pur- 
chase price of $976. 

4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Laredo, Texas, in interstate com- 
merce, to respondent at Wichita, Kansas. Respondent accepted 
the tomatoes in compliance with the contract and made no com- 
plaint with respect thereto. 

5. The agreed purchase price of the 244 crates of tomatoes is 
$976, of which respondent has paid only $860, leaving a balance 
due and owing by respondent to complainant of $116. 

6. Informal complaint was filed on June 2, 1952, which was 
within 9 months after the cause of action accrued. 





















CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is an agree- 
ment, dated September 15, 1952 and signed by respondent, admit- 
ting the then outstanding balance due complainant in the trans- 
action and agreeing to make monthly payments until the full pur- 
chase price was paid. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 244 crates of tomatoes is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of the unpaid balance of $116, with interest, and 
the facts should be published. 


















ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $116, with interest thereon at 
the rate of 5 percent per annum from February 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3630) 


PACA Doc. No. 5721. Decided September 21, 1953. 


Dismissal — Evidence — Failure to Sustain Burden of 
Proving Shipment Failed to Meet Contract Specifications— 
Lack of Normal Transportation Service and Conditions— 
Inapplicability of Warranty of Suitable Shipping Condition 


Where complainant sought to recover of respondent damages for the alleged 
failure to deliver a carload of peaches of the kind, grade, and quality 
specified in the contract of purchase and sale, and that the peaches 
were not in suitable shipping condition, Held: 

(1) complainant has failed to sustain the burden of proving that 
respondent shipped peaches which were not in accordance with contract 
specifications; 

(2) since the evidence shows the peaches did not travel under 
normal transportation service and conditions, the warranty of suitable 
shipping condition does not apply; and 

(3) respondent has in no way violated the act, and therefore, the 
complaint should be dismissed. 

Complainant pro se. Mr. Benjamin F. Smathers and Mr. Charles O. Andrews, 
Jr., of Orlando, Florida, for respondent. Mr. Cleve W. Allen, Presiding 


Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 25, 1951, and a formal com- 
plaint was filed on October 24, 1951. Complainant seeks to recover 
of respondent $771.82 damages for the alleged failure to deliver a 
carload of peaches of the kind, grade, and quality specified in the 
contract of purchase and sale made on June 27, 1951. 

Copies of the formal complaint and the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, 
were served on the respondent by registered mail on February 2, 
1952, and on said date like service of the report of investigation 
was made upon the complainant. On March 28, 1952, the respond- 
ent filed an answer to the complaint in which it requested an oral 
hearing. A copy of the answer was served on the complainant on 
April 3, 1952. 

An oral hearing was held at * * *, Florida, on November 
19, 1952. The complainant appeared by its secretary-treasurer, 
and the respondent was represented by counsel. The complainant’s 
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secretary-treasurer testified as a witness for complainant, and two 
witnesses appeared and testified for the respondent. Oral argu- 
ments were permitted by the presiding officer at the close of the 
hearing, and both complainant and respondent filed briefs. 









FINDINGS OF FACT 










1. Complainant, * * *, is a corporation, whose address 

is * * *, Canada. 
2. Respondent isa partnership, composed of * * *, doing 
* * * whose addressis * * *, Florida. At 





business as 
the time of the transaction here involved, respondent was licensed 


under the Act. 

3. On June 27, 1951, complainant purchased from respondent 
one carload of South Carolina, U.S. No. 1, Jubilee peaches, on 
draft terms, at $2.25 per bushel, f.o.b. * * *, South Caro- 
lina. The contract was negotiated through a broker, who issued a 
Standard Confirmation of Sale on June 27, 1951. 

4. On or about June 27, 1951, respondent shipped, in foreign 
commerce, from * * *, South Carolina, to the complainant 
at * * *, Canada, in car BREX 74439, 387 bushel baskets of 
peaches. ‘I'he peaches were federally inspected at Cowpens: on 
date of shipment and certified as grading U.S. No. 1 with no decay. 


5. The shipment arrived in Montreal at 12:50 a.m. on July 2, 
1951, a national holiday. Complainant accepted delivery of the 
peaches and paid the purchase price therefor. Upon inspection of 
the peaches on July 3rd, complainant complained to the broker 
relative to the condition of the peaches, and the respondent was 
informed of the complaint. The complainant claims damages due 
to the condition of the peaches in the sum of $771.82, 


6. Formal complaint was received on October 24, 1951, which 
was within 9 months after the alleged cause of action accrued. 




















CONCLUSIONS 


Complainant alleges that the respondent shipped a kind, quality, 
and grade of peaches inferior to those called for by the contract; 
that peaches which were not in a suitable shipping condition were 
furnished; that this condition was inherent and not discernible 
when inspection was made at point of shipment, but developed 
while in transit to destination; and that on a resale of the peaches 
complainant sustained a loss of $771.82, which amount it seeks to 
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recover of the respondent. Respondent admits the contract as al- 
leged in the complaint, but denies that it failed to deliver peaches 
meeting contract specifications. 

Respondent’s Exhibit No. 1, introduced and accepted in evidence 
at the hearing, is a Federal inspection certificate which indicates 
that the peaches in question were inspected at shipping point on 
the date of shipment. This inspection covered the entire load and 
extended over a period of 5 hours. The quality and condition of 
the peaches are shown to be: 

“Mature, hard to firm, mostly hard, ground color light green 
to yellow, mostly light green. Clean and well formed, color 
ranges from tinge to 45% of surface with most peaches show- 
ing from 10 to 20% of surface good red color. Grade defects 
within tolerance. No decay.” 
The shipment was reported to grade: 
“U.S. No. 1, 1-7/8 inch and up.” 
This inspection report is prima facie evidence that respondent 
shipped a load of peaches in compliance with the terms of the con- 
tract. The burden rests upon complainant, who alleges that re- 
spondent shipped a kind, quality, and grade of peaches inferior 
to those specified in the contract, to overcome this prima facie 
evidence. Complainant has not sustained that burden. 

When a commodity is sold to the purchaser f.o0.b. shipping point, 
as in this case, the shipper warrants that the produce at the time 
of billing is in a suitable shipping condition, which means that it 
is in such condition that, if handled under normal transportation 
service and conditions, delivery at destination without abnormal 
deterioration is assured. The evidence in this case shows that, 
according to railroad schedules, the car was due to arrive at 
* * *, Canada, at 9:30 a.m. on Sunday, July 1, 1951, but that 
the peaches did not arrive at destination until 12:50 a.m. on July 
2, 1951, a national holiday. Complainant was notified of the ar- 
rival by telephone at 8:45 a.m., July 2. Unloading commenced on 
the morning of July 5 and was completed July 6, 1951. Attached 
to the complaint is an inspection certificate made by an inspector 
of the Canada Department of Agriculture at 10:15 am. on July 
8, 1951, which reports the condition of the carload of peaches as 
follows: 

“A few firm ripe, mostly ripe, a few dead ripe. 

26% severe bruising. 

Decay — soft rot resembling Brown Rot, some of which is 
moldy — ranges from 6% to 38%, average 22%.” 
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Exhibit 9-E attached to the report of investigation is a Fruit In- 
spection Report furnished by the freight agent of Canadian Na- 
tional Railways, made at “9 AM 5/7/51” (apparently intended for 
7/7/51), which shows condition of load, etc., and cause of damage, 
if any, as follows: 
(Part not legible “* * * and damaged throughout load due 
to rough handling in transit.” 

It seems reasonably clear from the evidence that this car of 
peaches did not move under normal transportation service and 
conditions. Several hours delay at various points en route resulted 
in a delayed arrival of the shipment at destination of some 15 
hours. Complainant contends, and it is insisted by officials of the 
delivering carrier, that the “slight” delay in arrival is not ma- 
terial. While there may be some merit to this claim, we have in- 
spection certificates at destination showing a high percentage of 
severe bruising and damage throughout the load due to rough 
handling in transit. In the face of such reports, it cannot be con- 
cluded that the shipment received normal transportation service. 
It follows, therefore, that the warranty of suitable shipping con- 
dition is not applicable in this case. 

Moreover, it might be pointed out that notwithstanding the 
severe bruising and damage to the peaches due to rough handling 
in transit, the fact that the peaches, a highly perishable commod- 
ity, were permitted to stand on track approximately 33 hours 
before inspection at destination quite conceivably could account in 
some measure for the high percentage of decay found. 

In summary, it is concluded that complainant has failed to sus- 
tain the burden of proving that respondent shipped peaches which 
were not in accordance with contract specifications; that since 
the evidence shows the peaches did not travel under normal trans- 
portation service and conditions, the warranty of suitable ship- 
ping condition does not apply; and that respondent has in no way 
violated the act. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3631) 


Dow-JENKINS SHIPPING COMPANY, INC. v. TRI-CITIES BANANA 
& TOMATO COMPANY. PACA Docket No. 6071. Decided Septem- 
ber 22, 1953. 


Failure to Pay Purchase Prices of Bananas — Default 
Headnotes in 12 A.D. 1057, applicable here. 


Dow-Jenkins Shipping Company, of Jacksonville, Florida, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 18, 1953. Formal complaint 
was filed on July 29, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase prices of three lots of 
bananas sold and delivered to respondent in April 1953. 

A copy of the report of investigation made by the regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 3, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant,, Dow-Jenkins Shipping Company, Inc., is a 
corporation, whose address is 627 East Bay Street, Jacksonville, 
Florida. 


2. Respondent, Tri-Cities Banana & Tomato Company, is a 
corporation, whose address is 924 West Market Street, Johnson 
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City, Tennessee. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following three truckloads of 
bananas on the dates and terms indicated: 

Date Quantity Unit Price Total 

April 22, 1953 22,800 Ibs. $5.00 ewt., f.o.b. $1,140.00 

Loading charge 13.50 

April 27, 1953 45,040 lbs. $5.00 cwt., f.o.b. 2,252.00 

(2 loads) Loading charges 27.00 


$3,432.50 


4. Three truckloads of bananas meeting the specifications of 
the foregoing contracts were shipped by trucks from Tampa, 
Florida, in interstate commerce, to respondent at Johnson City, 
Tennessee. Upon arrival at destination, respondent accepted the 
three lots of bananas in compliance with said contracts of sale 
and made no complaint with respect thereto. 


5. The total purchase price of the three lots of bananas, includ- 
ing loading charges, is $3,432.50, no part of which has been paid 
by respondent to complainant. 


6. Formal complaint was filed on July 29, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the three lots of bananas is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $3,432.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,432.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3632) 


JOHN VAN KESTEREN, JR. v. L. YUKON & SONS PRODUCE Co., INC., 
AND/OR FRANK KENWORTHY COMPANY. PACA Docket No. 5620. 
Decided September 22, 1953. 


Dismissal of Petition for Reconsideration for Failure to 
Show Error in Previous Order 
Petition for reconsideration is dismissed because the previous order is sup- 
ported by the evidence of record and applicable principles of law. 
Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. Warren S. 
Earhart, of Kansas City, Missouri, for respondent. Mr. Lyle A. Chotena, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 26, 1953, awarding reparation to com- 
plainant against respondent L. Yukon & Sons Produce Co., Inc., 


dismissing the complaint against respondent Frank Kenworthy 
Company, and dismissing the counterclaim of Frank Kenworthy 
Company. On September 4, 1953, and within the time prescribed 
by the rules of practice, respondent L. Yukon & Sons Produce Co., 
Inc., filed a petition for reconsideration. 

Upon a careful review of the matter we are of the opinion that 
the order of August 26, 1953, is supported by the evidence of 
record and applicable principles of law. Accordingly, the petition 
of respondent Yukon is hereby dismissed without prior service 
thereof upon complainant. 

The reparation awarded in the order of August 26, 1953, shall 
be paid within 30 days from the date of this order, and this order 
shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3633) 
PACA Docket No. 5743. Decided September 22, 1953. 


Dismissal — Effect of Failure to Submit Corroborated 
Evidence in Support of Terms of Contract — Failure to 
Sustain Burden of Proving of Existence of Contract 


Where complainant’s claim was based upon the alleged breach of an oral 
contract of purchase by respondent of five carloads of potatoes, and 
complainant’s right to recover depended upon the existence of a contract 
of purchase and sale as alleged by complainant, held, that since neither 
party has submitted corroborated evidence in support of their respective 
versions of the contract terms, and complainant has not sustained the 
burden of proving that the parties entered into a contract with respect 
to the produce here involved, the complaint should be dismissed. 


Complainant pro se. Mr. Charles Chorna, of Los Angeles, California, for 
respondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed with the Regulatcry Division of 
the Fruit and Vegetable Branch on January 11, 1952. This was 
followed by a formal complaint on March 31, 1952. In the com- 
plaint it is alleged that on or about January 3 and 5, 1952, respond- 
ent purchased five carloads of potatoes from the complainant at 
* * *, Idaho, and that when said cars were delivered to the 
respondent at * * *, California, they were refused. Com- 
plainant alleges that he suffered a net loss of $1,502.74 by reason 
of this refusal. 

A copy of the formal complaint was served by registered mail 
upon respondent on April 22, 1952; and copies of the Department’s 
report of investigation were served by registered mail upon both 
parties on the same date. 

In her answer respondent alleges that she entered into an oral 
agreement with complainant to purchase five carloads of po‘atocs 
from a particular cellar, which she inspected, provided that, should 
the Office of Price Stabilization announce a ceiling price on pota- 
toes prior to delivery, complainant would adjust the price of the 
potatoes to the price established by the Office of Price Stab'liza- 
tion, or in the alternative that respondent would have the right to 
cancel the agreement. Respondent further alleges that on the 
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morning of January 5, 1952, prior to the delivery of any of the 
potatoes, a ceiling price was announced for potatoes by the Office 
of Price Stabilization; that she requested complainant to adjust 
the price of potatoes and that the complainant refused to do so, 
whereupon she cancelled the agreement. 

Oral hearing was held at * * *, California, on January 6, 
1953, at which the respondent was represented by counsel, The 
complainant appeared on his own behalf. Only two witnesses tes- 
tified at the hearing, the complainant on his behalf, and the re- 
spondent on her behalf. The testimony of each covered substan- 
tially the facts alleged in the complaint and the answer respec- 


tively. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose address is 
= © © Fao 

2. Respondent is an individual, * * *, doing business as 
* *  * whose post office addressis * * *, California. 
Respondent was duly licensed under the act at the time of this 
transaction. 

3. On or about January 3, 1952, contemplating shipments of 
a perishable agricultural commodity in the course of interstate 
commerce, the partiesat * * *, Idaho, entered into oral nego- 
tiations for the sale of five carloads of potatoes by complainant 
to respondent. 

4. During the period January 5, 1952 through January 7, 1952, 
complainant shipped five carloads of potatoes from shipping points 
in the State of Idaho to respondent in * * *, California. 
Upon arrival of the potatoes at destination respondent refused to 
accept them, and they were resold by complainant. 


5. A formal complaint was filed on March 31, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s claim is based upon an alleged breach of an oral 
contract of purchase by the respondent of five carloads of potatoes. 
Complainant’s right to recover depends upon the existence of a 
contract of purchase and sale as alleged by him. This is the only 
issue in this proceeding and the burden is on the complainant to 
establish by a preponderance of the evidence that an agreement 
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was made and the terms thereof. Anonymous, 5 A.D. 565; Anony- 
mous, 7 A.D. 486. Only the parties to the agreement testified and 
their testimony is in direct conflict. Complainant * * *  tes- 
tified that respondent came to his place of business at * * *%, 
Idaho, and there entered into an agreement to purchase five carg 
of potatoes at a specified price, to be shipped from * * * to 
the respondent at * * *, California. He admitted that there 
was some discussion of possible price ceilings on potatoes, but, 
that there was no agreement to ship the potatoes at the ceiling 
price if it were announced prior to shipment, or that respondent 
had the option to cancel the agreement if ceiling prices were an- 
nounced prior to shipment. * * * further testified that he 
asked the respondent on January 5, 1952, after the announcement 
of the price ceilings, if she wished to cancel the agreement, and 
that she replied that she did not. 

Respondent * * *_ testifiedthatshe wentto * * *%, 
Idaho, and ordered five cars of potatoes from the complainant to 
be shipped from a particular cellar she had inspected, and that 
the price agreed upon was conditioned upon ceiling prices not 
being announced before the potatoes were shipped. She insisted 
that it was agreed between herself and the complainant that if 
ceiling prices were announced before shipment of the potatoes, 
either the ceiling price would apply, or she would have the option 
to cancel the agreement. She further testified that after the ceiling 
prices were announced, and before the cars were shipped, she told 
the respondent not to ship the potatoes unless he adjusted the 
price to the ceiling prices which had been announced. 

Neither party has submitted corroborative evidence in support 
of his or her version of the contract terms here in controversy. 
On consideration of all of the evidence, including the investigation 
report, it is concluded that complainant has not sustained the bur- 
den of proving that the parties entered into a contract with re- 
spect to the five carloads of potatoes here in controversy. Accord- 
ingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3634) 


SKOKIE PRODUCE Co. v. DAN STOREY. PACA Docket No. 5903. 
Decided September 22, 1953. 


Failure to Pay Purchase Price of Cabbage — Effect of 
Acceptance of Commodity — Evidence — Sale on F.O.B. 
Basis — Existence of Consignment Contract 


Where complainant alleged that it sold to respondent two carloads of fresh 
cut Wisconsin cabbage for $2.35 per 50-pound bag f.o.b. shipping point 
in Wisconsin, and that complainant shipped the produce to respondent 
who accepted the shipments but has paid only the net proceeds realized 
on a resale of the produce, and complainant seeks reparation in the 
amount which represents the difference between the invoice price and the 
amount remitted, and respondent filed an answer denying generally the 


allegation of the complaint, Held: 
(1) the weight of the evidence shows that the two carloads of cab- 


bage were sold to respondent on an f.o.b. shipping point basis, with no 


grade or size specified; 
(2) respondent has failed to sustain the burden of showing that 


an alleged consignment contract was agreed upon; and 

(3) since respondent accepted the shipments it is liable for the 
purchase price and its failure to pay promptly constitutes a violation 
of section 2 of the act, for which reparation should be awarded to com- 


plainant. 


Skokie Produce Co., of Chicago, Illinois, compainant, pro se. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donn ll, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 27, 1952, and the formal 
complaint was filed November 12, 1952. It is alleged in the com- 
plaint that on or about August 6, 1952, complainant sold to re- 
spondent two carloads of fresh cut Wisconsin cabbage for $2.35 
per 50-pound bag f.o.b. shipping point in Wisconsin; that com- 
plainant shipped two carloads of cabbage meeting contract require- 
ments to respondent; and that respondent accepted the shipments 
but has paid only the net proceeds of $451.55 realized on resale. 
Complainant seeks reparation in the amount of $1,898.45, which 
sum represents the difference between the invoice price and the 


amount remitted. 
Copies of the formal complaint and the Department’s report of 
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investigation were served upon respondent on December 19, 1952. 
Complainant received a copy of the report of investigation on 
December 22, 1952. 

kKespondent filed an answer on January 23, 1953, denying gen- 
erally the allegation of the complaint. By way of defense, respond- 
ent avers that he purchased the cabbage at a price of $2.85 per bag, 
delivered at Philadelphia, subject to any differential in transpor- 
tation charges between the truck rate and freight rate from ship- 
ping point to destination. Respondent alleges that upon notifying 
complainant as to short weight in the cars, with the cabbage being 
small instead of medium size, he was authorized to sell the mer- 
chandise for complainant’s account, respondent agreeing to waive 
any commission. Respondent demanded an oral hearing. 

A hearing was held at Philadelphia, Pennsylvania, on May 11, 
1953, at which only respondent was represented by counsel. Re- 
spondent, Dan Storey, and complainant’s sales manager, Julius J. 
Lirtzman, were the only witnesses to appear and testify. Both par- 
ties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Skokie Produce Co., is a partnership composed 
of Jack Behn and Sol Shapiro, whose post office address is 216 
South Water Market, Chicago, Illinois. 


2. Respondent is an individual, Dan Storey, whose post office 
address is Fruit Trade Building, Dock and Granite Streets, Phila- 
delphia, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On August 6, 1952, in the course of interstate commerce, 
and by oral contract, complainant sold to respondent 1,000 50- 
pound bags of fresh cut Wisconsin cabbage, at $2.35 per bag, f.o.b. 
Kenosha, Wisconsin, for a total price of $2,350. 

4. The contract was negotiated over long distance telephone 
by Joseph Gould, an employee of respondent, and complainant’s 
sales manager, Julius J. Lirtzman. 

5. Cars MDT 11336 and NRC 14167, each containing 500 bags 
of cabbage, were shipped from loading point in Kenosha, Wiscon- 
sin, on August 6, 1952, and arrived at destination in Philadelphia 
at 9:15 p.m. on Saturday, August 9, 1952. 

6. Following personal examination of approximately 15 bags 
of the cabbage on Monday morning, August 11, 1952, respondent 
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telephoned Julius J. Lirtzman and complained of short weight. 
Lirtzman suggested that respondent obtain Federal inspection 
and advise complainant. The telephone conversation was confirmed 
by Lirtzman in a wire to respondent on August 11, 1952, reading 
in part: “Rephone reference cars cabbage mdt11336 nrc14167 we 
agree to protect you on loss due to excessive short weight please 
have government or other certified weight slips so that we may 
show them to grower .. .” 

7. Upon respondent’s application, the two carloads of cabbage 
were Federally inspected during the afternoon of August 11, 1952. 
The cabbage in car MDT 11336 was certified “now fails to grade 
U.S. No. 1 only on account of decay in few samples,” with the 
average weight per sack as 49 pounds net. The cabbage in car 
NRC 14167 was certified to be U.S. No. 1 grade, with an average 
weight per sack of 48 pounds net. On or about August 12, 1952, 
respondent telephoned the inspection results to Lirtzman. 


8. Respondent resold the two carloads of cabbage for net pro- 
ceeds of $451.55 and sent his check in this amount to complain- 
ant. On August 20, 1952, complainant returned the check to re- 
spondent with a letter requesting payment of the agreed purchase 
price, “less any damage due to excessive short weight.” Respond- 
ent returned the check to complainant in a letter dated August 25, 
1952, pointing out that in accordance with the understanding of 
the parties, respondent had sold the cabbage for complainant’s 
account and waived his commission. The check was accepted by 
complainant as an undisputed amount. 

9. There is now due and owing to complainant from respond- 
ent the agreed purchase price of $2,350, less $451.55, the amount 
received from respondent, or $1,898.45, no part of which has been 


paid. 
10. Formal complaint was filed November 12, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 
The evidence shows that the contract involved herein was nego- 
tiated over the telephone by Joseph Gould, acting for respondent, 
and Julius J. Lirtzman, acting for complainant. Lirtzman testi- 
fied that the two carloads of cabbage were sold to respondent on 
an f.o.b. basis and that he told Gould they would be billed on an 
f.o.b. basis. He also testified that there was no conversation with 
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respect to the grade of the cabbage or the size of the heads, but 
that he did tell Gould the cabbage was excellent. 

Gould did not testify and no explanation was offered as to why 
he was not present at the hearing. Dan Storey testified, however, 
that he did listen in on the conversation. Storey testified that in 
the conversation Gould contracted to purchase a truckload of cab- 
bage at a delivered price of $2.85; that Gould then inquired 
whether any carloads of cabbage were available and Lirtzman said 
they were and “Do you want a couple of cars on the same basis”; 
and that Gould upon being informed the rail rate was approxi- 
mately the same as the truck rate purchased two carloads at $2.85 
delivered, subject to any rate differential. The witness also testi- 
fied that the cabbage was to be U.S. No. 1, medium size. He denied 
that any mention was made of the two carloads of cabbage being 
sold on an f.o.b. basis. 

Respondent offered in evidence its cancelled check in payment 
of the truckload of cabbage. There was also offered in evidence a 
wire received from complainant on August 6, 1952, stating that 
the published rail rate is $1.03 per cwt. plus tax and ice. In his 
brief, respondent urges that having purchased the truckload on a 
delivered basis, it would be logical to assume that the carloads 
were purchased on the same basis. 

Lirtzman admitted that the truckload was purchased on a de- 
livered basis. He testified that all of complainant’s truckloads are 
sold on a delivered basis because it involves payment of the freight 
direct to the truck driver. He admitted sending respondent the 
wire showing the rail rate, stating that this information was sent 
at respondent’s request. 

The testimony of Lirtzman with respect to the contract terms is 
supported by the invoices which were sent to respondent on August 
6, 1952. Both invoices contain the terms of “$2.35 f.o.b.,” with 
no mention of grade or size. Respondent admitted seeing the in- 
voices during the afternoon of August 11, 1952, but took no ex- 
ception to the terms stated therein because complainant “told me 
to sell the merchandise.” (T. p. 58) As to the alleged warranties, 
respondent admitted that following his personal inspection on the 
morning of August 11, 1952, he telephoned Lirtzman and com- 
plained only of short weight. 

It is our view that the weight of the evidence supports com- 
plainant’s position that the two carloads of cabbage were sold to 
respondent on an f.o.b. shipping point basis, with no grade or size 


specified. It is so concluded. 
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The next question is whether, as contended by respondent, a 
new contract was entered into whereby respondent was to handle 
the shipments on consignment. The burden of proving such new 
contract is on respondent. Lirtzman testified that respondent was 
never authorized to sell the cabbage for complainant’s account. 
Complainant’s telegram after arrival of the shipments and after 
respondent’s complaint mentioned only protection for excessive 
short weight. On three different occasions, Storey testified in the 
following manner: “So Mr. Jules gave me the impression to go 
ahead, that it was okay, that it was in Philadelphia and what 
could he do.” (T. p. 49) ; “I talked to you on the phone about the 
cabbage and you gave me the idea to go ahead and sell them.” 
(T. p. 54) ; “You gave me the idea to go ahead and sell the cab- 
bage.” (T. p. 57) Certainly “impressions” and ‘“‘ideas” cannot be 
construed as representing instructions received from complainant 
to sell. We conclude that respondent has failed to sustain the bur- 
dent of showing that the alleged consignment contract was agreed 


upon. 
Since respondent accepted the shipments it is liable for the pur- 
chase price less any damages which were sustained by respondent 


by reason of a breach of contract on the part of complainant. It 
is respondent’s position that the bags of cabbage should have 
weighed 50 pounds each on arrival. We need not consider this 
alleged breach since respondent has offered no proof of damages 
resulting from such alleged breach. 

Respondent’s failure to pay promptly the agreed purchase price 
for the two carloads of cabbage is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$1,898.45, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,898.45, with interest thereon 
at the rate of 5 percent per annum from September 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3635) 


ESTRELLA FRUIT SHIPPING CORPORATION v. BERT E. SPRINGER. 
PACA Docket No. 5374. Decided September 28, 1953. 


Failure to Pay Purchase Price of Green Bananas — Evi- 
dence—Failure to Prove Bad Condition of Fruit—Failure 
to Establish Consignment Agreement 


Where complainant sought to recover for one truckload of green bananas 
sold and delivered to respondent who admitted that he ordered the 
bananas but alleged that the bananas loaded on his truck were not in 
good condition, and that complainant, upon being advised of that fact, 
entered into an agreement of consignment with respondent for said 
bananas, Held: 

(1) since it cannot be determined with certainty from the record 
evidence whether the fruit was in bad condition at the time of loading 
in New Orleans, or became soft by reason of improper handling in pro- 
cessing or transportation, respondent, therefore, has failed to sustain 
the burden of proving the bananas were in bad condition at the time of 
handling; 

(2) the evidence discloses the fruit met the contract requirements 
and a consignment agreement was not entered into by the parties; and 

(3) respondent’s failure to pay the purchase price of the fruit is 
a violation of section 2 of the act, for which reparation should be awarded 
to complainant. 


. Charles Larrabee of Rodney, Dickason, Sloan, Mims & Akin, of Albu- 
querque, New Mexico, and Chaffe, Toler & Phillips, of New Orleans, 
Louisiana, for complainant. Mr. J. E. Smith and Mr. E. Gill Shaffer, 
of Albuquerque, New Mexico, for respondent. Mr. E. S. French, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial, Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 21, 1949, and formal com- 
plaint was filed on April 17, 1950. Complainant seeks to recover 
$1,628.90 for one truckload of green bananas sold and delivered to 
respondent. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
mail upon complainant on May 138, 1950, and copies of the formal 
complaint and report of investigation were served by registered 
mail upon respondent on May 15, 1950. 

Respondent in his answer filed June 22, 1950, admits that he 
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ordered the bananas but alleges that the bananas loaded on his 
truck were not in good condition and that complainant, upon being 
advised of that fact, entered into an agreement of consignment 
with respondent for said bananas. 

Oral hearing was requested by respondent at Albuquerque, New 
Mexico, and after numerous delays occasioned by respondent, pro- 
ceedings were had thereon on January 15, 22, 23 and March 18, 
1953, at Albuquerque. Respondent was present in person and rep- 
resented by counsel. Complainant was also represented by counsel. 
The testimony of respondent and of James B. Hutchinson in be- 
half of respondent was taken and the depositions of Everett Low- 
rance, in behalf of complainant, and George J. Springer and Arno 
A. Ford, in behalf of respondent, were received in evidence. Each 
party filed proposed findings of fact and a brief. 


FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a cor- 
poration whose address is 133 North Front Street, New Orleans, 


Louisiana. 
2. Respondent, Bert E. Springer, is an individual whose ad- 


dress is 139 Anita Circle, El] Paso, Texas. At the time of the trans- 
action herein involved, respondent was licensed under the act. 


3, On or about April 18, 1949, in the course of interstate com- 
metce, complainant and respondent entered into an oral contract 
for the sale by complainant and purchase by respondent of one 
truckload of green bananas at 7 cents a pound, which bananas 
wer¢ to be loaded on respondent’s truck in New Orleans, Louisiana, 
and transported by respondent to Albuquerque, New Mexico, for 
resale. 

4. On or about April 18, 1949, at New Orleans, Louisiana, 
respondent inspected and accepted delivery of a truckload of green 
bananas, consisting of 426 stems weighing 23,270 pounds, which 
bananas met the terms and specifications of the contract, and 
transported said bananas to Albuquerque, New Mexico, for resale. 

5. Respondent has failed to pay complainant the purchase price 
of the bananas in the amount of $1,628.90. 


6. An informal complaint was filed on July 21, 1949, which 
was within nine months from the accrual of the cause of action 


herein. 
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CONCLUSIONS 


The questions for determination in the proceeding are (1) 
whether the bananas delivered to respondent met the contract 
specifications, and (2) whether an agreement of consignment was 
subsequently entered into by the parties. 

The bananas were loaded on respondent’s truck in New Orleans. 
Respondent’s son inspected them at the time of loading and trans- 
ported the truckload to Albuquerque, New Mexico, where respond- 
ent attempted to sell them. Respondent then took the bananas to 
Santa Fe and there processed, or ripened them and sold them in 
small lots. Respondent contends that he was able to salvage and 
sell only a portion of the bananas due to the fact that they were 
not in good condition at the time of delivery. 

In the original answer respondent alleged that the bananas were 
“overripe” upon their arrival in Albuquerque, and were not 
“green” at the time of loading in New Orleans. During the course 
of the hearing he amended his answer to allege that the bananas 
were “soft” upon arrival in Albuquerque, and not in “good condi- 
tion” at the time of loading. 

The only testimony as to the condition of the fruit at the time of 
loading is contained in the depositions of the sales manager of 
complainant and respondent’s son, George J. Springer. The son 
testified that he examined the bananas and turned some down as 
being “overripe” but that they were loaded anyway. On direct 
examination he stated that the fruit was loaded “hot” and was 
“rather ripe’ and on cross examination stated his thermometer 
test of the pulp showed they were not too warm and he accepted 
the load as they looked green enough. He signed an invoice at the 
time of delivery which denoted the quality of the bananas to be 
“green” (Exhibit 2). On cross examination he further testified 
that he had not replaced a broken thermometer on his truck before 
leaving New Orleans as instructed by his father; had iced the 
fruit between New Orleans and Albuquerque but did not remem- 
ber where he iced it; and that he did not let the bananas get too 
warm in transit between New Orleans and Albuquerque. Everett 
Lowrance, sales manager of complainant, testified that the ban- 
anas loaded on respondent’s truck were “green” within the mean- 
ing of the trade, and that George J. Springer, at the time of load- 
ing, made no complaint or comment with regard to the condition 
of the fruit. 

Other testimony with regard to condition of the fruit after trans- 
portation to Albuquerque was given by respondent and James B. 
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Hutchinson of the Hutchinson Fruit Company. Hutchinson testi- 
fied that he refused to buy the truckload as they had not ordered 
it, and that to the best of his recollection the fruit was green, but 
that he did not know the condition of the pulp. The expert testi- 
mony given by him discloses that green bananas could become soft 
due to improper handling in processing or transportation. Re- 
spondent testified that the bananas were “green but quite soft” 
upon his examination after their arrival in Albuquerque. 


Inasmuch as respondent contends that the fruit was in bad con- 
dition at the time of delivery in New Orleans, the burden of prov- 
ing that fact by a preponderance of the evidence is upon him. His 
son testified that at the time of delivery the bananas were “over- 
ripe” and “ripe.” He did not testify that they were soft. Respond- 
ent contradicts his son’s testimony that they were ripe by stating 
the bananas were “green but quite soft” after being transported 
to Albuquerque. The evidence of all witnesses except the son, was 
that the bananas were green. There is no testimony that they were 
inherently defective at the time of delivery, and the only evidence 
that they were soft prior to processing is that of respondent. It 
cannot be determined with certainty from the record evidence 
whether the fruit was in bad condition at the time of loading in 
New Orleans, or became soft by reason of improper handling in 
processing or transportation. Respondent, therefore, has failed to 
sustain the burden of proving the bananas were in bad condition 
at the time of delivery. 

Respondent contends that subsequent to the delivery of the fruit 
he entered into a contract of consignment with complainant. He 
testified that after the fruit arrived in Albuquerque he wired Low- 
rance and on the following day he called him by telephone from 
Santa Fe and informed him he could not sell the fruit on a cash 
basis; that it was in bad condition and for him to come out on it 
he should not be charged more than 6 cents per pound; and that 
Lowrance told him “to go ahead and handle the fruit the best I 
could and let him know how I came out,” and he considered this 
statement to be a consignment agreement (Transcript, pp. 26 and 
49). 

We are unable to find that this conversation constituted an au- 
thorization for handling the bananas on consignment or even a 
promise to make an adjustment in the sales price. Further, re- 
spondent’s failure to render complainant an accounting of sales 
thereafter is inconsistent with the claim of consignment. His tes- 
timony at the hearing with respect to purchasers, quantities pur- 





GULF BANANA AGENCY v. VALDEX PROD. DISTRG. CO. 1081 
Cite as 12 A.D. 1081 


chased, sales receipts and handling charges under the alleged con- 
signment is extremely sketchy. Even the poundage or estimated 
percentage of unmerchantable fruit is not given. 

Upon the basis of the foregoing we conclude that the bananas 
met the contract requirements and a consignment agreement was 
not entered into by the parties. Respondent’s failure to pay the 
purchase price of the fruit in the amount of $1,628.90 is a viola- 
tion of section 2 of the act, and complainant should be awarded 
reparation in this amount, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,628.90 with interest thereon 
at the rate of 5% per annum from May 1, 1949, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3636) 


GULF BANANA AGENCY v. VALDEZ DISTRIBUTING Co. PACA Docket 
No. 6067. Decided September 28, 1953. 


Failure to Pay Purchase Price of Bananas — Default 
Headnotes in 12 A.D. 1057, applicable here. 


Gulf Banana Agency, of Brownsville, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S C. 499a et seq.). 
Informal complaint was filed on May 21, 1953. Formal complaint 
was filed on June 26, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase prices of two lots of 
bananas sold and delivered to respondent in December 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, and a copy of the formal 
complaint were served upon respondent on August 11, 1953. A copy 
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of the report of investigation was served upon complainant on 
July 27, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Gulf Banana Agency, is a corporation, whose 
address is P. O. Box 1328, Brownsville, Texas. 


2. Respondent is an individual, Johnnie Areoliga Valdez, doing 
business as Valdez Produce Distributing Co., whose address is 915 
South Pearl St., Dallas, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. In the course of foreign commerce, and by oral contracts, 


complainant sold to respondent 2 lots of Ecuador bananas on the 
dates and terms indicated: 


Date Quantity Unit Price Total 

Dec. 15, 1952 30,240 lbs. $5.75 cewt. fob $1,738.80 
wharfage 22.70 

Dec. 27, 1952 80,180 Ibs. $5.00 cwt. fob 1,509.00 
wharfage 22.65 


Total $3,293.15 
4, Two lots of Ecuador bananas meeting the specifications of 
the foregoing contracts were shipped by truck from port of entry 
in Texas to respondent at Dallas, Texas. Upon arrival at destina- 
tion, respondent accepted the 2 lots of bananas in compliance with 
the contracts of sale and made no complaint with respect thereto. 
5. The agreed purchase price of the 2 lots of bananas is $3,- 
293.15, which complainant reduced to $3,291.15 by reason of a $2 
overcharge on a previous transaction. 
6. Formal complaint was filed on June 26, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the forma] complaint, as an exhibit, is a letter from 
respondent to complainant, dated February 26, 1953, admitting 
indebtedness in the amount claimed due and agreeing to pay in 
full on March 20. However, neither the promised payment, nor 
any part thereof, has been made by respondent to complainant. 

Respondent’s failure to pay promptly to complainant the full 
agreed contract prices of the two lots of bananas, less the credit 
allowed, is in violation of Section 2 of the Act. Complainant should 
be awarded reparation in the amount of $3,291.15, with interest, 
and the facts should be published. 


ORDER 


Within 30 days after the date of this order, respondent shall 
pay to complainant, as reparation, $3,291.15, with interest thereon 
at the rate of 5% per annum from January 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3637) 


ILLINOIS FRUIT GROWERS EXCHANGE v. G. A. KELLY. PACA Doc- 
ket No. 6072. Decided September 28, 1953. 


Failure to Pay Balance of Purchase Prices of Apples — 
Default 


Headnotes in 12 A.D. 1055, applicable here. 


Mr. Frank E. Trobaugh and Mr. Stephen E. Brondos, of West Frankfort, 
Illinois, for complainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 10, 1950, Formal complaint 
was filed on May 25, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid balance of the purchase 
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price of two truckloads of apples sold and delivered to respondent 
in October 1949. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit & Vegetable Branch, was served upon complainant 
on August 6, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
August 7, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- | 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Illinois Fruit Growers Exchange, is a corpor- 
ation, whose address is Carbondale, Illinois. 


2. Respondent is an individual, G. A. Kelly, whose address is 
133 Joiner Avenue, Jacksonville, Arkansas. Respondent was not 
under license at the time of the transactions involved herein, but 
was subject to license and made payment of accrued arrearage 
sufficient to cover the transactions involved herein. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent 2 lots of apples on the dates and 
terms indicated: 


Date Quantity Unit Price Total 


Oct. 10, 1949 250 crates Uncl. Delicious $ .40 $100.00 
pe) ee 7 an |? 50 62.50 


128 ” O.R. Willow Twig 60 76.80 


$239.30 
Oct. 16, 1949 804 ” O.R. Willow Twig 60 182.40 


$421.70 


4. Two lots of apples meeting the specifications of the fore- 
going contracts of sale were delivered to and accepted by respond- 
ent at East Hardin, Illinois, and transported by truck, in inter- 
state commerce, to respondent’s place of business in Arkansas. 
Respondent made no complaint with respect thereto. 


5. The total purchase price of the two lots of apples is $421.70, 
of which respondent has paid only $100 to complainant, leaving 
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due and owing to complainant $321.70 on the agreed purchase 
price of the two lots of apples. 

6. Informal complaint was filed on April 10, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the two lots of apples is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $321.70, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $321.70, with interest thereon 
at the rate of 5% per annum from November 1, 1949, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3638) 


VINCENT KOSUGA v. KLEIN’S CELERY. PACA Docket No. 6073. 
Decided September 28, 1953. 


Failure to Pay Purchase Price of Celery — Default 
Headnotes in 12 A.D. 1057, applicable here. 


Vincent Kosuga, of Pine Island, New York, complainant, pro se, Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
Informal complaint was filed on December 8, 1952. Formal com- 
plaint was filed on March 20, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 218 
crates of celery sold and delivered to respondent in July 1952. 
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A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 21, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on July 
23, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Vincent Kosuga, whose ad- 
dress is Pine Island, New York. 


2. Respondent is an individual, Raymond Klein, doing business 
as Klein’s Celery, whose address is 193 Miller Street, Newark 5, 
New Jersey. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on July 23, 1952, sold to respondent 175 crates of 
pascal celery at $5 per crate, and 43 crates of white celery at $3.75 
per crate, or for a total price of $1,036.25, delivered. 


4. Celery meeting the specifications of the foregoing contract 
of sale was shipped by truck from Pine Island, New York, in inter- 
state commerce, to respondent at Newark, New Jersey. Upon 
arrival at destination, respondent accepted the celery in compli- 
ance with said contract of sale and made no complaint with respect 
thereto. 


5. The total purchase price of the 218 crates of celery is $1,- 
036.25, no part of which has been paid by respondent to complain- 
ant. 

6. Formal complaint was filed on March 20, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 218 crates of celery is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $1,036.25, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $1,036.25, with interest thereon 
at the rate of 5% per annum from August 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3639) 


A. L. Ruso, INC. v. LITTLE AMERICA FROZEN Foops, INC 
Docket No. 5625. Decided September 28, 1953. 


Rejection of Commodity without Reasonable Cause—Evi- 

dence — Weight Given to Inspection Certificates as against 

Personal Examination—Immediate Shipment—Reasonable 
Resale Price 


Where complainant sought to recover a certain sum of money representing 
the loss allegedly sustained on a carload of frozen strawberries sold 
to respondent and rejected by it, and respondent in its answer alleged 
a breach of contract in that the strawberries failed to meet U.S. Grade 
B and were not suitable for strawberry shortcake, as agreed by the 
parties, that the shipment was delayed and not “immediate,” and that 
complainant did not endeavor to obtain the best market price for the 
berries in mitigation of damages, Held: 

(1) as against respondent’s personal examination of the berries, 
the three inspection certificates offered by complainant constitute clear 
and convincing proof that respondent received strawberries of the grade 
called for by the contract; 

(2) complainant did not fail to make “immediate” shipment, as the 
term is defined in the regulations under the act; 

(3) the weight of evidence supports complainant’s contention that 
the resale price per pound was fair, reasonable, and at least equal to 
the prevailing market price; and 

(4) respondent’s action constitutes a rejection of the shipment with- 
out reasonable cause, for which reparation should be awarded complain- 
ant in the amount of the damages sustained by it. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Kolan- 
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der & Saltzburg, of Philadelphia, Pennsylvania, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed August 28, 1951, complainant seeks to 
recover $3,554.31, which sum represents the loss allegedly sus- 
tained on a carload of frozen strawberries sold to respondent on 
October 4, 1950, at a price of 25¢ per pound f.o.b. Watsonville, 
California, and rejected by respondent. 

Copies of the formal complaint and the Department’s report of 
investigation were served upon respondent by registered mail on 
September 12, 1951. On September 15, 1951, complainant received 
a copy of the report of investigation by registered mail. 

Respondent filed an answer on October 10, 1951, alleging a 
breach of contract by complainant in that the strawberries failed 
to meet U.S. Grade B (choice) and were not suitable for straw- 
berry shortcake, as agreed to by the parties. Respondent also avers 
a further breach of contract in that the shipment was delayed and 
not “immediate,” as provided for in the contract. Respondent also 
alleges that complainant did not endeavor to obtain the best mar- 
ket price for the berries in mitigation of damages. 

Complainant filed an “Amendment to Complaint” on January 
25, 1952, amending paragraphs Nos. 6 and 9 of the complaint. 
Respondent filed an amended answer on February 27, 1952, amend- 
ing paragraphs Nos. 6 and 9 of the answer. 

A hearing was held at Pittsburgh, Pennsylvania, on January 14, 
1953. Both parties were represented by counsel. There was ad- 
mitted in evidence at the hearing the deposition testimony of three 
witnesses for complainant, and the oral testimony of two witnesses 
for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, A. L. Ruso, Inc., is a corporation whose ad- 
dress is P. O. Box 109, Watsonville, California. 

2. Respondent, Little America Frozen Foods, Inc., is a cor- 
poration whose address is 191-36th Street, Pittsburgh, Pennsyl- 
vania. Respondent was licensed under the act at the time of the 
transaction involved in this proceeding. 
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3. On or about October 4, 1950, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, complainant sold to respondent 1,720 thirty-pound tins 
(containing 51,600 pounds), of Ruso brand, 4 x 1 dry sugar, frozen 
sliced strawberries produced from the 1950 crop and pack, at an 
agreed price of 25¢ per pound, f.o.b. Watsonville, California, or 
a total purchase price of $12,900; the fruit to grade “USDA Grade 
B (Choice) ,” with inspection certificate to accompany sales docu- 
ments. The following additional contract terms were agreed to by 
the parties: 
(a) Time of shipment — immediate. 
(b) Respondent to pay freight and Pittsburgh storage on 
the merchandise. 
(c) Respondent to pay 1/6 of the invoice at the time of ship- 
ment. 
Respondent to pay for the remaining 5/6 of the invoice 
at the rate of 1/6 at the expiration of each 30-day period 
after date of shipment. Final payment was to be made 
on or before March 10, 1951. 
(e) The merchandise was to be held in the name of com- 


plainant until transferred to and paid for by the re- 
spondent. In the event the respondent used the merchan- 
dise faster than 1/6 per month then payment was to be 
made to complainant as the merchandise was withdrawn. 


4. The contract between the parties was negotiated at New 
York City by Mrs. Martha P. Bruckner (formerly Martha P. Lar- 
sen), of the brokerage firm, Northwest Cold Pack Company, 
Seattle, Washington, and respondent’s President, David L. Feigen- 
baum. 

5. Copies of the broker’s memorandum of sale dated October 
4, 1950, which was to be subordinate to execution of a more formal 
contract, were sent to both parties. The parties also received copies 
of the formal contract dated October 9, 1950, “PACIFIC NORTH- 
WEST F.0.B. FROZEN FOOD CONTRACT,” which was signed 
by respondent’s Nathan Stein. 

6. The strawberries were officially inspected at Watsonville, 
California, on September 19, 1950, at which time the lot as a 
whole was certified to be “U. S. Grade B or U. S. Choice.” 

7. On or about September 21, 1950, the strawberries were 
shipped from Watsonville, California, in refrigerated car PFE 
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7052, and arrived at Omaha, Nebraska, on or about September 26, 
1950, where they were placed in the facilities of the Omaha Cold 
Storage Company in complainant’s name, with storage in transit 
privileges to apply. 

8. On or about October 20, 1950, the berries were shipped from 
Omaha, Nebraska, in refrigerated car FOBX 795, to respondent 
at Pittsburgh, Pennsylvania, where they arrived on or about Octo- 
ber 24, 1950. On or about October 26, 1950, car FOBX 795 was un- 
loaded by respondent and the berries were placed in storage at 
the Wainwright Cold Storage Company in Pittsburgh. Respond- 
ent’s President, David L. Feigenbaum, was also President of the 
Wainwright Cold Storage Company. 


9. During the latter part of October 1950, respondent removed 
from storage 49 tins of the berries for the purpose of manufac- 
turing frozen strawberry shortcake. After a personal examination 
of the merchandise, respondent’s Mr. Feigenbaum complained to 
the broker’s representative Martha P. Bruckner, that the berries 
were unsuitable for making strawberry shortcake. 


10. Respondent had the balance of the berries, 1,671 thirty- 


pound tins, federally inspected at Pittsburgh, Pennsylvania, on 
November 9, 1950. The lot as a whole was then certified to be of 
“U.S. GRADE D or SUB-STANDARD, account of ‘Color’ and/or 


, 99 


‘Character. 


11. The inspection of November 9, 1950, was reversed as to 
grade by an official appeal inspection of the berries which was 
made December 19, 1950, at which time the grade of the lot as a 
whole was certified to be “U. S. GRADE B or U. 8S. CHOICE.” 
In a letter addressed to the complainant under date of December 
27, 1950, the Chief, Processed Products Standardization and In- 
spection Division, Fruit and Vegetable Branch, F. L. Southerland, 
expressed the belief that the error in the inspection of November 
9, 1950, “‘was due to the use of a sample too small to properly rep- 
resent the lot and perhaps to the method of handling of the samples 
after drawing.” 


12. In the period from late October 1950 through early Janu- 
ary 1951, respondent removed 102 tins, containing over 11% tons 
of the strawberries, from storage without paying any part of the 
purchase price to complainant. Respondent resold a portion of 
these berries to drug stores and preservers in the Pittsburgh area. 

18. On or about January 28, 1951, complainant wired the re- 
spondent that if immediate payment was not made in full, com- 
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plainant would sell the berries for the best price obtainable and 
hold respondent liable for any resulting loss. On January 27, 1951, 
respondent’s attorney sent a reply wire to complainant stating 
that the berries did not meet contract grade and were unfit for 
the special use for which they were purchased, viz., the manufac- 
ture of strawberry shortcake. In the reply wire, respondent offered 
to purchase the berries for 2214¢ per pound delivered Pittsburgh, 
provided complainant would allow credit for 49 tins lost in an 
attempt to make strawberry shortcake, plus 17 additional tins 
used in federal inspection. If accepted, respondent’s offer would 
have represented a net return to complainant of 17.21 cents per 
pound, f.o.b. Watsonville, California. Respondent’s offer in settle- 
ment was rejected by complainant. 


14. On or about April 26, 1951, complainant resold the bal- 
ance of the berries to Frank A. Blum & Sons, Inc., Pittsburgh, 
Pennsylvania, for net proceeds totalling $9,636. On the same day 
Blum had the berries federally inspected and the grade of the lot 
as a whole was certified to be “U.S. GRADE B or U.S. CHOICE.” 


15. There is now due and owing to complainant from respond- 
ent $5,554.31, which is the difference between the agrecd purchase 


price of $12,900.00 and the net proceeds of resale amounting to 
$7,345.69 ($9,636.00 gross proceeds less freight, storage and re- 
sale brokerage charges totalling $2,290.31). 


16. Informal complaint was filed January 9, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s principal defense is that the strawberries did not 
grade in accordance with contract specifications, and thus were 
unsuitable for the manufacture of frozen strawberry shortcake, the 
purpose for which they were allegedly purchased. Respondent’s Mr. 
Feigenbaum testified that at the time the contract was negotiated 
he informed the broker’s representative, Martha Bruckner, re- 
spondent intended to use the berries in making strawberry short- 
cake. In her deposition testimony, Mrs. Bruckner stated as her 
opinion that the berries were not purchased by respondent for any 
particular purpose. Complainant’s sales manager, G. L. Youmans, 
who confirmed the sale of the berries to respondent, testified by 
deposition that if he had been required to make the satisfactory 
use of the berries in shortcake a part of the sale, he would not 
have confirmed in the first place. Since the testimony of the par- 
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ties is in conflict on this point, we believe the matter can best be 
resolved by considering whether respondent did in fact receive 
berries meeting the grade specifications of the contract. 


There is no dispute that the contract called for berries of U. S. 
Grade B or U. S. Choice. Respondent admits that if the berries 
had been U. S. Grade B, they would have been suitable for the 
manufacture of strawberry shortcake. The question then is 
whether respondent received berries of U. S. Grade B or U. S. 
Choice. In support of its contention that it did not, respondent 
relies chiefly upon the personal examination made by its President 
and Plant Manager, Messrs. Feigenbaum and Robyak, and the 
official inspection made November 9, 1950, when the berries were 
certified to be U. S. Grade D or Substandard. Feigenbaum also 
testified that at a frozen foods convention held in San Francisco 
in March 1951, he showed the broker’s general manager, Peter 
I. Hamilton, a sample of the berries which had been shipped air 
express from Pittsburgh. According to the witness, after Hamil- 
ton had examined the sample his exact words were, “he never saw 
such poor strawberries” (T. p. 39). 

In support of its position that the berries met grade specifica- 
tions of the contract, complainant offered in evidence three Fed- 
eral inspection certificates covering examinations of the berries on 
September 19 and December 19, 1950, and April 26, 1951. In each 
instance, the berries were certified to be U. S. Grade B or U. S. 
Choice. The examination of December 19, 1950, was an appeal 
inspection and had the effect of reversing the inspection of Novem- 
ber 9, 1950, as to grade. As against respondent’s personal examin- 
ation of the merchandise, we accept the three inspection certificates 
offered by complainant as clear and convincing proof that respond- 
ent received strawberries of the grade called for by the contract, 
and it is so concluded. 

We find little merit in respondent’s contentions that it relied 
upon “immediate” shipment of the merchandise, and not a “de- 
layed shipment by virtue of an appeal certificate”; and that ship- 
ment from Omaha, Nebraska, was not in pursuance of contract 
terms calling for shipment from Watsonville, California. With re- 
spect to the time of shipment, the evidence shows that complain- 
ant ordered the car shipped from Omaha to respondent on October 
20, 1950. The “Pacific Northwest F.0.B. Frozen Food Contract” 
was prepared in the broker’s Seattle, Washington, office under 
date of October 9, 1950, and mailed to respondent in Pittsburgh, 
Pennsylvania, on or about the same date. This formal contract 
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was signed by Nathan Stein for respondent and received back by 
complainant “‘a very short time prior to October 20, 1950.” (You- 
mans’ deposition, direct interrogatory No. 48) Respondent admits 
taking possession of 100 tins of the strawberries in the latter part 
of October 1950. (Amend. to Resp’s. Ans., paragraph 9) In the 
absence of conflicting evidence, it therefore appears that complain- 
ant did not fail to make “immediate” shipment, as that term is 
defined in the regulations (7 CFR 46.24(b) ). It is not clear what 
respondent means by a “delayed shipment by virtue of an appeal 
inspection.” The appeal inspection was made on December 19, 
1950. If respondent means its use of the berries was delayed be- 
cause of the appeal inspection, then it would appear to us that 
this complaint would have no relevancy so far as the question 
of complainant’s promptness in making the shipment is concerned. 
As to the shipment coming from Omaha, Nebraska, it appears that 
respondent had knowledge of Omaha being a point of stoppage 
in transit. Feigenbaum admitted on cross-examination he was 
aware of such stoppage in transit. When asked if he knew whether 
such stoppage was a regular practice in the frozen foods business, 
the witness replied that it happened once in awhile (T. p. 54). 
We find no evidence of record which would indicate the point of 
shipment, whether Omaha or Watsonville, was in this case ma- 
terial. Nor can we see how or in what manner the respondent may 
have been harmed as a result of the berries being shipped from 
Omaha. It is believed that on the basis of the entire record, we 
are justified in concluding that immediate shipment was made by 
complainant; and that the Omaha shipping point was immaterial, 
causing no apparent loss to respondent, 

It is respondent’s position that complainant in reselling the 
berries for 20¢ per pound f.o.b. Pittsburgh, Pennsylvania, did not 
obtain a fair and reasonable price for the merchandise. There are 
no published Federal market news reports covering the commodity 
and period here in question. According to the witness Feigenbaum, 
during the late fall of 1950 frozen sliced strawberries advanced in 
price, and respondent did in fact pay from 27¢ to 2914¢ a pound 
for berries bought in the open market. A complainant witness, 
Peter I. Hamilton, General Manager of the Northwest Cold Pack 
Company, testified that during the period October 9, 1950, to April 
26, 1951, the market for frozen strawberries was in a declining 
price cycle, with the peak price having been reached on September 
1, 1950. Hamilton testified that the market started to decline in 
the fall of 1950 and declined steadily until June 1951, when the 
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market tended to level off for the next eleven months. This wit- 
ness also testified that the resale price of 20¢ per pound was fair 
and reasonable since the sale was made in a declining market and 
at a time when there was very little incentive for buyers to enter 
the strawberry market and invest approximately $10,000. 

Hamilton’s testimony was corroborated by that of complainant’s 
sales manager, G. L. Youmans, who, when asked to state the dif- 
ficulties encountered in reselling the merchandise, replied (Direct 
Interrogatory No. 83): 

“Faced with the strawberry buyers’ being aware of the high 
national inventory figure, a reported lower 1951 price, and 
lack of buying, sales were very slow and were made only on a 
hand-to-mouth basis as most of the buyers had already bought 
their 1950 pack requirements. Many of those who are usual 
buyers wanted to sell in order to reduce their own inventories. 
We turned down offers of as low as 15 cents on the resale of 
these berries as this was not reasonable, but it did represent 
the thinking of a good many buyers, as they were buying for 
long term speculation, not immediate resale. Mr. Feigen- 
baum’s own counter offer on January 27, 1951, offering us 
a net return of 17.21 cents per pound f.o0.b. Watsonville was 
indicative of the buyers’ thoughts during this period. Some- 
time after normal sales efforts had failed to sell these straw- 
berries, we asked a prospect what he would offer and we 
were not able to even get a counteroffer, no matter how 
ridiculous. Mr. Blum’s offer was above the actual market 
price and, had I owned any additional berries, I would have 
sold them to him gladly if he would have taken them.” 

We are satisfied that the weight of the evidence supports com- 
plainant’s contention that the resale price of 20¢ per pound was 
fair, reasonable, and at least equal to the prevailing market price, 
and it is so concluded. 

It is concluded that respondent’s action constituted a rejection 
of the shipment in controversy without reasonable cause and in 
violation of section 2 of the act. Complainant resold the balance 
of the berries and sustained damages in the amount of $5,554.31. 
Reparation in this amount, plus interest, should be awarded com- 
plainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,554.31, with interest there- 
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Mr. M. W. Strickler, of Des Moines, Iowa, for complainant. Glen L. Arm- 
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on at the rate of 5 percent per annum from January 1, 1951, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3640) 


DECK PRODUCE COMPANY v. GLEN L. ARMSTRONG. PACA Docket 
No. 5733. Decided September 30, 1953. 


Failure to Pay Amount in Full Settlement — Evidence — 
Settlement of Amount between Parties 


Where complainant alleged failure on the part of respondent to pay the pur- 
chase price for a truckload of watermelons sold and delivered to re- 
spondent, and the latter in his answer admitted the purchase and accept- 
ance of the melons, and alleged that shortly thereafter a new agreement 
was made with the owner-shipper for the payment of a certain amount 
in full settlement, held, the evidence shows that a settlement was reached, 
and reparation should be awarded complainant against respondent in the 
amount agreed upon. 


Principal and Agent — Interest of Agent in Goods Sold 
by Him for Principal 


A factor has a special interest in the goods consigned to him and may main- 
tain an action in his own name for the purchase of goods sold by him for 
the principal. 


Principal and Agent — Extent of Agent’s Interest in Goods 
Sold by Him for Principal 


The factor’s special interest is generally limited to any advances made by 
him or commissions due him for his services in making the sale, but the 
right of the factor to sue for the purchase price of the goods generally 
is subordinate to the right of the principal to interpose and collect the 
price himself. 


Principal and Agent — Protection of Agent’s 
Interest in Litigation 


As a general rule, even though the factor brings the suit, the principal can 
control the litigation if he sees fit, subject to the due protection of the 
factor’s special interest, unless such interest, consisting of legitimate 
charges against the property or the proceeds thereof, are equal to or in 
excess of the amount recoverable. 























1096 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1095 


strong, of Des Moines, Iowa, respondent, pro se. Mr. E. S. Chambers, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed February 28, 1952, complainant alleges 
failure on the part of the respondent to pay the purchase price 
for a truckload of watermelons sold and delivered to respondent 
in June 1951. A copy of the formal complaint and a copy of the 
report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, were served upon respondent by registered 
mail on March 19, 1952. Complainant was served with a copy of 
the report of investigation on March 8, 1952. 

In his answer, filed April 16, 1952, respondent admits the pur- 
chase of the watermelons in controversy and that he accepted the 
melons upon delivery. Respondent alleges, however, that shortly 
thereafter a new agreement was made with the owner shipper of 
the melons, reducing the total invoice price of the watermelons 


a little over $200. An oral hearing was requested by respondent 
and the hearing was held at Des Moines, Iowa, on September 15, 
1952. Neither party was represented by counsel. Don Deck ap- 
peared and testified for complainant. Glen L. Armstrong appeared 
and testified for respondent. Two other witnesses testified for re- 
spondent. No briefs were filed on behalf of the parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Don Deck, doing business as 
Deck Produce Company, whose address is Post Office Box 832, 
Des Moines, Iowa. 

2. Respondent is an individual, Glen L. Armstrong, whose 
address is 1935 Allison Street, Des Moines, Iowa. At the time of 
this transaction, respondent was licensed under the Act. 

8. On or about June 21, 1951, Albin P. Crutchfield, of Crutch- 
field Brothers, Howey-in-the-Hills, Florida, called complainant by 
telephone and requested complainant to handle for the account 
of Crutchfield Brothers a truckload of Florida watermelons then 
en route from the State of Florida to Des Moines, Iowa. Com- 
plainant agreed, and the shipment of watermelons was received 
on the afternoon of June 21st and unloaded onto one of complain- 
ant’s trucks and placed in its warehouse. 
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4. On or about June 25, 1951, in the course of interstate com- 
merce, complainant sold to respondent the truckload of water- 
melons referred to in Finding of Fact No. 3, being Black Diamond 
variety and consisting of approximately 24,000 pounds, averaging 
22 pounds, at the agreed price of $2.75 per cwt., for a total invoice 
price of $671.28, delivered Des Moines, Iowa. 


5. On June 25, 1951, complainant delivered the watermelons 
to respondent at his place of business. The following day, June 
26, respondent issued and delivered his check to complainant cov- 
ering the invoice price of the watermelons. About two days later 
respondent made a complaint to the complainant concerning the 
condition of the watermelons and requested an allowance or ad- 
justment on the price. Complainant refused to make any adjust- 
ment and respondent stopped payment on his check for the in- 
voice price. 

6. Some time after respondent stopped payment on his check, 
Albin P. Crutchfield called upon respondent at his place of busi- 
ness and entered into a new agreement with respondent whereby 
respondent would pay a total of $450 for the truckload of water- 
melons. On April 12, 1952, respondent mailed his check for $50 
to the shipper, Crutchfield Brothers, in response to a written re- 
quest from the latter for a “token payment” towards the $450 
which had been agreed upon between respondent and the shipper. 
On April 30, 1952, Crutchfield Brothers returned respondent’s 
check for $50, but made no reference to the agreement for pay- 
ment of $450 by respondent. Respondent has not paid the $450 to 
the shipper or the complainant. 


7. The formal complaint was filed on a eeone 28, 1952, which 
was within 9 months from the time the cause of action herein 
alleged accrued. 


CONCLUSIONS 


The parties to this proceeding were without counsel at the oral 
hearing and each undertook to present his own case.,Most of the 
evidence relates to the condition of the watermelons a day or two 
after they were delivered to respondent-purchaser and the loss 
sustained by respondent as a result of dumping a major portion 
of the truckload of melons. It is not necessary, however, for us to 
inquire into the merits of the controversy as to whether complain- 
ant sold respondent a bad shipment of watermelons. 

The evidence shows that respondent made a complaint about the 
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condition of the watermelons and requested an allowance, which 
complainant refused. Respondent then stopped payment on his 
check given in payment for the watermelons. Thereafter, the 
owner and shipper of the watermelons appeared at respondent’s 
place of business and entered into a lengthy and friendly discus- 
sion with respondent concerning the controversy. During this con- 
versation, it appears that the shipper told respondent that since 
he had accepted the melons, he should pay for them, and they 
agreed that respondent would pay $450 in settlement for the 
truckload of watermelons. There is nothing in the record to show | 
exactly when the conversation between respondent and the ship- 
per occurred. Meanwhile, complainant, as the commission mer- | 
chant or factor in the case, filed a complaint with the Department 
asking reparation for the full amount of the original invoice price. 

It is a well settled principle that a factor has a special interest 
in the goods consigned to him and may maintain an action in his 
own name for the purchase price of goods sold by him for the prin- 
cipal. 22 Am. Jur. § 70; Beardsley et al. v. Schmidt et al., 98 N.W. 
(Wisc.) 235. The factor’s special interest is generally limited to 
any advances made by him or commissions due him for his services 
in making the sale. However, the right of the factor to sue for the 
purchase price of the goods generally is subordinate to the right 
of the principal to interpose and collect the price himself. Mechem 
on Agency, Vol. 2, § 2568. As a general rule, even though the fac- 
tor brings the suit the principal can control the litigation if he 
sees fit, subject of course to the due protection of the factor’s 
special interest; unless such interest, consisting of legitimate 
charges against the property or the proceeds thereof, are equal to 
or in excess of the amount recoverable. Beardsley v. Schmidt, 
supra. 

From the foregoing, it is clear that while complainant has the 
right to sue for the purchase price of the watermelons in this case, 
the owner-shipper also has a right, being the principal party in 
interest, to intervene and agree with respondent-purchaser to 
accept $450,in full settlement of the amount due by respondent, 
so long as the Bhipper (the principal) protects the interest of com- 
plainant (the factor). 

It is equally well settled that where the suit is brought by the 
factor in his own name, as has been done here, the defendant (or 
respondent) may avail himself of any defenses which he has 
against the principal, except of course that such defenses cannot 
defeat the factor’s action to the extent of his lien. Mechem on 
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Agency, Vol. 2, § 2570. As a defense against payment of the orig- 
inal invoice purchase price of $671.28, respondent in his answer 
pleaded the new agreement with the shipper for payment of $450 
in full settlement. This is a legitimate defense and one to which 
respondent is entitled. An award of reparation to complainant 
herein will protect its lien or commissions due from the principal 
for complainant’s services. It is concluded that complainant should 
be rewarded reparation against respondent in the amount of $450, 
and the facts should be published. 











ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $450, with interest thereon at 
the rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 









(No. 3641) 






GRIDLEY, MAXON & COMPANY v. CAITO & MASCARI, INC. PACA 
Docket No. 6021. Decided September 30, 1953. 







Failure to Reimburse for Deficit Incurred — Default 





Where complainant alleged that respondent consigned one carload of cauli- 
flower to complainant to be sold for respondent’s account; that the sale 
resulted in a net loss; that respondent has failed and refused to reimburse 
complainant for this loss; and where respondent failed to file an answer, 
held, that its failure to answer constitutes an admission of the material 
facts alleged in the complaint, and its failure to reimburse complainant 
for the deficit incurred is a violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for com- 















nt, plainant. Mrs. Ilene M. Crigler, Presiding Officer. 

ons Decision by Thomas J. Flavin, Judicial Officer 

he PRELIMINARY STATEMENT 

a This is a reparation proceeding under the Perishable Agricul- 
ot tural Commodities Act, 1930, as amended (7 US.C. 499a et seq.). 
* Formal complaint was filed on April 14, 1953, in which it is al- 






leged that respondent consigned one carload of cauliflower to com- 
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plainant to be sold for respondent’s account; that the sale resulted 
in a net loss of $281.96; and that respondent has failed and refused 
to reimburse complainant for this loss. 


A copy of the formal] complaint and a copy of the Department’s 
report of investigation were served by registered mail on respond- 
ent on April 30, 1953. A copy of the report of investigation was 
served by registered mail upon counsel for complainant on the 
same date. At the time of service of the formal complaint upon it, 
respondent was notified in writing that failure to file an answer 
thereto within 20 days would constitute an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
failed to file an answer. Thereafter, upon representations made by 
respondent, and after consideration of the views of complainant 
with respect thereto, an order was entered by the presiding officer 
on August 10, 1953 reopening the case after default. Respondent 
was given 10 days from the date of service of the order upon it 
within which to file an answer. The date for filing an answer after 
reopening expired on August 25, 1953. Respondent failed to file 
an answer to the formal complaint within the additional time al- 
lowed, or any time thereafter. The issuance of an order is there- 
fore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gridley, Maxon & Company, is a corporation 
whose post office address is 27-29 South Water Market, Chicago 
8, Illinois. 


2. Respondent, Caito & Mascari, Inc., is a corporation whose 
post office address is 436 South New Jersey Street, Indianapolis 
10, Indiana. At the time of the transaction involved herein re- 
spondent was licensed under the act. 


8. On or about December 23, 1952, contemplating the ship- 
ment of a perishable agricultural commodity in the course of in- 
terstate commerce, and pursuant to a consignment agreement 
between the parties, respondent shipped to complainant, to be sold 
by complainant for respondent’s account, 490 crates (one carload) 
of “Tabb” brand cauliflower in car PFE 41528. The shipment 
originated at Guadalupe, California, and was delivered to com- 
plainant in Chicago, Illinois. 


4. Pursuant to the agreement between the parties, complain- 
ant sold for respondent’s account the carload of cauliflower re- 
ferred to in Finding of Fact 3, realizing therefor gross sales pro- 
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ceeds totalling $473.45. Complainant collected a claim of $26.01 
from the carrier in connection with the shipment. Expenses in- 
cluding a commission of $56.75 for complainant on the cauliflower 
totalled $781.42. The net deficit incurred by complainant in con- 
nection with the sale amounts to $281.96. 


5. Although requested to do so, respondent has failed and 
refused to reimburse complainant for the deficit incurred, or for 
any part thereof. 


6. The formal complaint was filed on April 14, 1953, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent was notified in writing that failure within 20 days 
to file an answer to the formal complaint would constitute an ad- 
mission of the facts alleged therein. The time for filing an answer 
expired, Thereafter, pursuant to respondent’s request, and upon 
consideration of the views of complainant with respect thereto, 
the case was reopened and respondent was given additional time 
within which to file an answer. Again respondent failed to file 
an answer within the time allowed, or within any time. Respond- 
ent’s failure to file an answer, therefore, constitutes an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to reimburse complainant for the deficit 
incurred in connection with complainant’s sale for respondent’s 
account of the carload of cauliflower in controversy is a violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $281.96, plus interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $281.96, with interest thereon at the 
rate of 5 percent per annum from February 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3642) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. SHAFTER PoTaTo Co. 
PACA Docket No. 5922. Decided September 30, 1953. 


Failure to Deliver Potatoes in Accordance with Contract 
Specifications — Lack of Suitable Shipping Condition — 
Damages—Decline in Market Price of Commodity 


Where complainant sought to recover damages as a result of respondent’s 
alleged failure to deliver potatoes meeting contract specifications, and 
respondent in its answer denied liability on the ground that the produce 
met contract requirements, held, that since no evidence was presented 
that the produce was not handled under normal transportation service 
and condition, and it further appears that upon arrival at destination 
the potatoes were in an abnormally deteriorated condition, the respond- 
ent is liable to the complainant for the actual damages resulting from 
the fact that the potatoes were not in suitable shipping condition upon 
arrival at destination, but respondent cannot be charged with any dam- 
ages sustained by complainant as a result of a decline in the market 
price for potatoes. 


What Constitutes Suitable Shipping Condition—Abnormal 
Deterioration of Commodity 


Under the f.o.b. term of the contract, the respondent was legally obligated 
to ship potatoes which were in suitable shipping condition, and to be in 
suitable shipping condition the commodity, at time of billing, must be 
in a condition which, if the shipment is handled under normal transpor- 
tation service and condition, will assure delivery without abnormal 
deterioration at the destination point specified in the contract of sale. 


National Produce Distributors, Inc., of Chicago, Illinois, complainant, pro se. 
Shafter Potato Co., of Shafter, California, respondent, pro se. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 22, 1952, Formal Complaint 
was filed on October 28, 1952. Complainant seeks to recover dam- 
ages as a result of respondent’s alleged failure to deliver potatoes 
meeting contract specifications. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on January 28, 1953. 
A copy of the report of investigation was served upon complainant 
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on January 24, 1953. Respondent filed a formal answer wherein 
it denied liability on the grounds that the potatoes met contract 
specifications. 


The amount involved herein is less than $500. Therefore, the 
case is handled in accordance with the shortened method of pro- 
cedure as provided by § 47.20 of the rules of practice. In accord- 
ance with such procedure, complainant filed an opening statement 
of facts and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, is a corpora- 
tion whose post office address is 31 South Water Market, Chicago 
8, Illinois. 


2. Respondent is an individual, Oscar Makoff, trading as Shaf- 
ter Potato Co., whose address is Box 665, Shafter, California. At 
the time of the transaction complained of herein, respondent was 
licensed under the act. 


8. On or about June 23, 1952, in the course of interstate com- 
merce, the parties entered into a contract whereby respondent sold 
to complainant 331 sacks of California long white potatoes at the 


agreed price of $3.40 per cwt. f.o.b. shipping point, or a total of 
$1,125.40, which amount was paid in full by complainant to re- 
spondent on June 24, 1952. 


4. The potatoes were shipped from Shafter, California in car 
SFRD 35995 on or about June 23, 1952. On or about June 24, 
1952, the potatoes contained in SFRD 35995 were sold and diverted 
by complainant to a buyer at Kansas City, Missouri, for a price 
of $3.60 per bag f.o.b. net, or a total of $1,191.60. 


5. The carload of potatoes arrived at Kansas City, Missouri 
on Saturday, June 28, 1952, at 11:00 p.m. Complainant’s buyer 
was notified of the arrival of the shipment on Monday morning, 
June 30, 1952, and a federal inspection of the potatoes was made 
at 12:15 p.m. on July 1, 1952. The certificate evidencing such in- 
spection reads, in pertinent part, as follows: 

“From 1 to 6%, average 4% Leak in various stages, mostly 
advanced. In most sacks from 1 to 5%, in some none, average 
2% serious damage by sunken, discolored, sticky areas. Re- 
mainder stock generally firm.” 


6. Complainant made an adjustment of $1.00 per bag with its 
buyer in Kansas City, Missouri, or a total adjustment of $331.00. 
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7. The formal complaint was filed on October 28, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issue in this case is whether the potatoes tendered 
by respondent to complainant met contract specifications. There 
is a dispute as to whether the parties intended that the contract 
specify delivery of U.S. No. 2 potatoes, or California No. 2. We 
find it unnecessary to make a specific determination on this point 
since the federal inspection made at destination established that 
the potatoes would have graded U.S. No. 2, size A, except for 
decay. Under the f.o.b. term of the contract the respondent was 
legally obligated to ship potatoes which were in suitable shipping 
condition. To be in suitable shipping condition the commodity, 
at time of billing, must be in a condition which, if the shipment 
is handled under normal transportation service and condition, will 
assure delivery without abnormal deterioration at the destination 
point specified in the contract of sale. Since no evidence was pre- 
sented that the potatoes were not handled under normal trans- 
portation service and condition, and it further appears that upon 
arrival at destination the potatoes were in an abnormally deteri- 
orated condition, the respondent is liable to the complainant for 
the actual damages sustained by the latter as a result of the ab- 
normal deterioration. 

Respondent, however, cannot be charged with any damages 
sustained by complainant as a result of a decline in the market 
price for potatoes. Between June 24, 1952, when complainant 
entered into a contract of sale with its buyer at Kansas City, 
Missouri, and June 30, 1952, the date the buyer was notified of 
arrival, the market price for California long white potatoes at 
Kansas City declined about $0.50 per cwt. Under the circum- 
stances, therefore, the allowance of $1.00 per bag which com- 
plainant gave its buyer in Kansas City, Missouri appears not to 
represent the actual damages sustained by complainant as a result 
of the failure of respondent to ship potatoes meeting contract 
specifications. In our opinion, the damages resulting from the 
fact the potatoes were not in suitable shipping condition upon 
arrival at destination would be $0.50 per bag, or $165.50 for the 
shipment. 

In conclusion, reparation in the amount of $165.50, with in- 
terest, should be awarded to complainant. The facts should be 
published. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $165.50, with interest thereon 
at the rate of 5 percent per annum, from August 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3643) 


In re MICHAEL SCALISE, SR. PACA Docket No. 6026. Decided Sep- 
tember 30, 1953. 


Revocation of License — Submission of Fraudulent Invoice— 
Default 


Where respondent was charged with making a false and fraudulent account- 
ing in connection with a purchase of tomatoes in interstate commerce, 
and respondent failed to file an answer to the complaint, held, that under 
the rules of practice under the act, respondent’s failure to answer con- 
stitutes an admission of the material facts alleged in the complaint and 
a waiver of oral hearing, and his submission of the fraudulent invoice 
constitutes a wilful and flagrant violation of section 2 of the act, for 
which his license should be revoked in the public interest. 


Mr. Frederick W. Woodley, for complainant. Mr. Michael Scalise, Sr., re- 
spondent, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the act. It was instituted by a complaint filed with the Hear- 
ing Clerk, Office of the Solicitor, on July 13, 1953. The respondent, 
Michael Scalise, Sr., of Tampa, Florida, was charged with making 
a false and fraudulent accounting in connection with a purchase 
of tomatoes in interstate commerce. Copies of the complaint and 
the rules of practice were served on the respondent by registered 
mail on July 20, 1953, and his attention was called to the effect 
of a failure to file an answer. No answer having been filed within 
the time allowed by the rules, the matter was referred to the 
Office of Hearing Examiners on August 17, 1953, and was assigned 
to Jack W. Bain of that office as examiner. 

Under section 47.30(c) of the rules of practice (7 CFR, 1947 
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ed, Part 47), failure to answer the complaint constitutes admis- 
sion of the facts alleged and waiver of oral hearing. Accordingly, 
without further investigation or hearing, the examiner issued his 
report on August 18, 1953, recommending revocation of respond- 
ent’s license. A copy of the report was served upon the respondent 
but no exceptions were filed. 


FINDINGS OF FACT 


1. Respondent is an individual, Michael Scalise, Sr., whose 
address is 4001 Suwanee Avenue, Tampa 8, Florida. 


2. Respondent was issued a license under the act on January 
15, 1952, which license was renewed on January 15, 1953, and 
is now in effect. 


3. About January 9, 1953, respondent agreed to purchase a 
truckload of tomatoes in Florida for Manhattan Tomato Company, 
Providence, Rhode Island, for which respondent was to receive 
brokerage of 10 cents per box. At respondent’s request, Manhattan 
advanced him $1,000 in this connection. 


4. About January 20, 1953, respondent notified Manhattan that 
tomatoes were available at $5.50 for 6x7 size and $4.50 for 7x7 
size, and obtained an additional advance of $1,275. 


5. About January 23, 1953, respondent purchased a truckload 
of tomatoes from Dimond-Tager Company, Tampa, Florida, con- 
sisting of 361 crates at $4 and 64 crates at $3, for a total price 
of $1,636, which respondent paid the seller. The tomatoes were 
shipped by truck from Florida to Providence, Rhode Island, where 
they were received by Manhattan, who paid the trucking charges. 


6. About January 23, 1953, respondent sent Manhattan an in- 
voice showing the price of the tomatoes as 361 crates at $5.50 
and 64 crates at $4.50, for a total of $2273.50. Brokerage of 
$42.50 was added, making a total of $2,316. The total of 2,275 
advanced was subtracted, leaving $41 shown to be due respondent. 


7. The invoice was false and misleading and was made for the 
purpose of fraudulently obtaining $637.50 from Manhattan, the 
difference between the actual cost of the tomatoes and the cost as 
reported in the invoice. 

8. By registered letter delivered on June 2, 1953, respondent 
was notified of the flagrant violation alleged and afforded the op- 
portunity to demonstrate or achieve compliance with provisions 
of the act by June 15, but he had not replied by July 18, 1953. He 
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has agreed to repay Manhattan $596.50, the difference between 
the actual cost of the tomatoes and the amount advanced, less 
brokerage, at the rate of $100 per month beginning July 1, 1953. 


CONCLUSIONS 
Respondent’s submission of the fraudulent invoice constitutes 
a wilful and flagrant violation of section 2 of the act, for which 
his license should be revoked in the public interest. The facts 
should be published. 


ORDER 
Respondent’s license is revoked and this decision shall be pub- 


lished. 
Copies hereof shall be served on the parties, Except as to service, 
this order shall become effective on the tenth day after this date. 


CONSENT DISMISSALS 
(No. 3644) 


PACA Docket No. 5930. Decided September 17, 1953. Lacey & 
Thornberry, of Salinas, California, for complainant. Wilmer & 
Broun, of Washington, D. C., for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 


(No. 3645) 


PACA Docket No. 5972. Decided September 4, 1953. Complain- 
ant pro se. Mr. Ira E. Arnold of Cleveland, Ohio, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL — BANKRUPTCY PROCEEDINGS 
(No. 3646) 


PACA Docket No. 5914. Decided September 4, 1953. Vincent 
A. Tauriello & John R. Weaver, of Buffalo, New York, for com- 
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plainant. Mr. Robert M. Rubenstein, of New York, New York, for 
respondent. Mr. Frederck W. Woodley, Presiding Officer. Decision 
by Thomas J. Flavin, Judicial Officer. 


STAY ORDER 


(No. 3647) 


HOLLANDALE MARKETING ASSOCIATION v. H. C. BERGART CoM- [| 
PANY. PACA Docket No. 5656. Decided September 29, 1953. Mr. 
Edward T. Foley of Foley & Foley, of Chicago, Illinois, for re- 
spondent. Decision by Thomas J. Flavin, Judicial Officer. 








